k¢!

z

¢ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3
© WASHINGTON, DC 20460 RECEIVED

i
IR

R

19% JUL 19 All: 39
EXVIR. APPEALLS BOARD orrice of

THE ADMINISTRATIVE
LAW JUDGES

o F"V'l

'CJ ""

1

May 13, 1996

S CENTER REGION 5 ';

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

MEMORANDUM

TO: Jodi L. Swiznson-Wilson
Regionul He(armg Clerk, jﬁon vV

FROM: ®8essie L ,H.Lammle
Heuring Clerk H’

SUBJECT: Inre Gury Development Compuzny;
Docket No. RCRA-V-W-92°R-9~

S-S

Triansmitted herewith is your origimal cise file in the izbove-
referenced muztter. There wizs no appeul so Judge Greene’s Decision &
Order becomes the Agency’s Finizl Decision. Thiznks for your co-operistion.

Printed on Recycled Paper



=0 374,3\

)

NOHIALy,
W 4GENC‘

&

. N
4[ Pno“"

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DC 20460 :
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e
—
. 3.
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Jodi L. Swanson-Wilson =
Regional Hearing Clerk - g
. . _ =
: w

Region V - EPA
77 West Jackson Blvd
Chicago, IL 60604-3590 : S
o . s
SUBJECT: . Gary Development Company
- Dkt. No. RCRA-V-W-86-R-45
Dear Ms. Swanson-Wilson: _
Enclosed for distribution in accordance with 40 C.F.R
are five copies of the INITIAL DECISION in the above-
A certificate of service showing service upon
U. S.. EPA,

22.27(a),
captioned matter.
the parties should be sent to the Hearing Clerk,

Headquarters. _
The original has been sent to the Hearing Clerk, but it will
be necessary for you. to forward your files to the Headquarters

Sincerely Yours,

Legal Staff Assistant

to Judge J. F. Greene

Hearlng Clerk.

Enclosures



IN THE MATTER OF

Gary ﬁévelopment’COmpany

Docket No. RCRA-V~W-86-R-45"

Respondent

DECISION AND ORDER

Resource Conservatlon and Recovery Act, §3008(a) 42 U.s.cC. 6928(a)

- Respondent's fac11rty was held to have recelved -hazardous

_wastes for storage, treatment, or disposal, and is therefore
'subject to hazardous waste regulatlon under RCRA and -the Indiana

dmlnlstratlve Code. . , _ i

Appearances:

Marc Radell, Esqulre, office of Regional Counsel,
‘U. S. Env1ronmenta1 Protection Agency, Region V, : :
77 West Jackson Blvd., Chicago, IL . 60604, for complalnant

Warrén'Krebs,-Esqui:e, 1600.Market'Tower-Building, Ten'West'_
‘Market Street, Indianapolis, Indiana, for respondent. '

Before: - J. F. Greene

Administrative Law Judge

' Decided April 8, 1996 .



This matter arises ‘under the Resource Conservation and
“Recovery Act ["RCRA," or "the Act"]'as amended, 42 U.S.C. §6901 et
seq., and was brought pursuant te-sectionb3008 of RCRA, 42 U.Ss.C.
§6928. o .

The eomplaint alleges that respondent owﬁé‘and Operafes a
hazardous waste facility'by virfue of'having‘;eceived~hazardous
waste for etbrage, tfeatment, or disposal, and'chafges respondent
Vith.numerous'violatiens of §§3004 and 3005 of the Act [42 U.S.C.
’56524, 6925], ‘duly promulgated regulations! at 40 CFR §§270.1(b)
and 270.10(a), the Indiaha Administrative Code tIAC],2 and varidus_
regulatlons adopted by the Indiana Env1ronmenta1 Management Board
[1nclud1ng Title 320 IAC 4.1-3871{ 4.1-34—1(a), 4.1~ 20 1(a), 4.1~
._'20-_2, 4.1-20-3(a)-(e), 4.1-20-4(a)-(f), 4.1-20-5, 4.1-22-24(a) a‘nd-

(b) ;' 4.1-1.5_'4_;\ 4.1-17-3(a)-(e) ,4.1—18-2, 4.1-19-2(a) (1) and (5),
4.1-19-7, 4.1-19-4(b) (1) and (2), 4.1—16—.6;(9) , 4.1416-6(b) (1), 4.1-

16-5(c), and 4.1-21-3(a))]. Specifically, the complaint alleges

I see Section 3005 of RCRA, 42 U.S.C. §6925. Such regulations
were published on May 19, 1980, and are codified at 40 CFR Parts
124, 270, and 271. : : ' ' '

2 pursuant to Section 3006 (b) of the Act, 42 U.S.C. §6926(b),
the State of Indiana was granted "Phase I" 1nter1m authorization by
EPA to administer a hazardous waste progream in lieu of the federal
_program on August 18, 1982. 47 Fed. Req.. 357,970. . In January,
+1986, final authorlzatlon was granted, 51 Fed. Reg. 3953. As a
result facilities in Indiana which qualified for "interim status"
to engage in hazardous waste activity were regulated as of that
date under provisions of the IAC at 320 IAC 4.1 et. seq. rather
than under federal regulations at 40 C.F.R. Part 265. EPA has .
authority to enforce State regulations in States which have been so
authorized, provided that the State is properly notified [RCRA
§3008(a)(2), 42 U.S.C. §6928(a)(2)]. The complaint asserts that
the notice was provided (complaint at 2, last sentence).
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" that resoondent had failed to comply with.yarious ground-water’
' monitoring requirements for e,hazerdoos waste facility,'inoluding
failute to.implement,a ground-water monitoring program cepable.of
determining-the faciiitY's imﬁaot.npon the quality of ground water
in the uppermost aquifer underlyingl the facility;' failure to
inStail monitoring welis in a manner that maintained the‘integrity
of the monitoring Qell bore holes; failed to'&evelop,_follow, and
keep .at the.facility a groundQWater sampling,and anaiyses plan;
failure.to_tesf grouno-wafer for-one year on a quarterly-basis to.
'establish.baokéround,concentretions_of certain specifiedkﬁarameters
in samples obtained from monitoring'wells and feilure to obtain and
analyze ground-wéter_samples fo; parameters on an annual or semi-
annual schedule; failure to .evaluate ground-waten‘ surface
: -eleQations'ennually to.determine whetner the ﬁelle are properily
located; failure to prepare an-outline of a more comprehensive
giound-water quality asseesment program; failure' to evaluate
“statistically -any changes 'in ‘paremete:s. in downgradient wells
-compéred'to those of the upgradient wells; failure to keep Various
records‘throughout the active 1ife’of the_feoility, as'required;
and failufe'to report specified gfound-water monitofino information
to EPA-_and .theﬁ Indiana Environhentalj Management Board.’ The
- complaint - also:'charged that respondent had"- violafed Qa:ious
financial assurance requirements.* In,'the area of facility

operations, the_oomplaint alleged that reepondent failed to have

3 Complaint, paragrabh numbered 13, at 7;10;

‘ Complaint, paragraph numbered 14, at 10.

)
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(1) generai waste analyses.oh file fof hazardous Qastes received;
(2) "a generell waste analysie plan en file; (3)' a functionai

intefna} communications system; (4) telephones or two-way fadio‘
systems available to eummon emergency_assistance; (S)Ffunctionel
emergency _equipment;’ (6)° a contingency plan; (7) proper forms:
executed befofe uﬁmanifesteq wastes were‘acceﬁted; (8) fecorde
indicating the deecription and quantity of waste received and the
dates wastes were received and dieposed of; (9) records available
'.to.indicate.dispesal leCations.or.quentitiesﬂof each hazardous
waste placed at_iocetiens"within the facility; (10) inspection
. logs shoWing'dates, tiﬁes, and inspecters; (11) inspections.of
emergency equipment and eecﬁrity devices; and (12) "danger"_sigﬁs.s
| Further,'the complaint cherged that respondent'had net submitted
proof of finahc}al assurance for clqsere/bost elosufe -of - the
facility, or proof of liability coverage for sudden aﬁd non-sudden
accidential occurrences.® The Qiolations-cﬁarged are based upon
“allegations . in the.complaint that respondent aebepted hazardous
_waste_fo; storage, treetﬁent, of_disposel'after November-ls, I9éOf
end.was thus subﬂeét to hazafdous-waste'regu1a£ion.i'

o In‘itS-anewer to the complaint, respondent denied that it.
operetes a hazardous' waste facility aﬁd that:federal or state
hazardous-:waste -regulations are applicable to the facility{

Respondent asserts that its facility is a “sanitery landfill for

5 Id. Paragraph 15, at 10-12.
6 1d. Paragraph 16, at 12.

7 Id. Paragraph 10 at 5-6.
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disposal of municipal and commercial waste."® - Respondent further

dénied that it had accepted hazardous waste -- or waste that was
hazardous -- for treatméht, storage, or diqusa19as aileged by the
complaint. Sﬁbsequently,' resﬁondent moved to dismiss on the

gfounds ,of.,res  judicata and .collateral esfoppe1, ,and. that
complainant lacked authoritY'to enforce Sfate.of Indiana hazardous
waste regulationé. This motion was denied.'® Accordingly!-the
issue presented for determination is whether respondent's facility
laécepted hazardoué waste for dispdsal: sforage, or treatment.
thereby bécoming éubject to‘haZardous waste reguiatiqq; o
Complainant's case rests upon allegafions that'the facility
did in fact ﬁcéept cértain haéardoﬁs wastes -- EPA Hazardous Waste
Numbers._FOOS, D008, and -K087,“ for gtorage, tréatment, ‘or
fdispoéal, fhereby becoming subject to regulation pursuaht to RCRA.
The evideﬁce in this regard shows that respondent did acCeptIS§me
of._those hazardous wastes for treatment or disposal at its
facility, which renders it a hazardous waste treatment, storage and

disposal ("TSD") facility subject to applicablg':equirements under

8 Answer and Responsive Pleading to Complaint and Compliance

Order, at . 1l. . ' o . ;

9" 14. Paragraph 8, at 2-5.

10 opinion and Order Denying Motion to Dismiss,'Septembér 29,
. 1989. ' ' ' : '

n F005, listed at 40 CFR §261.31, Hazardous Waste from Non-
Specific Sources, consists of certain  spent’ non-halogenated’
solvents, including toluene, and methyl ethyl ketone. K087, listed
at 40 C.F.R. § 261.32, Hazardous Waste from Specific Sources, is
defined as decanter tank car sludge from coking operations. D008,
lead, is classified as hazardous for having the characteristic of -
toxicity, as specified in 40 CFR § 261.24.



RCRA.
DISCUSSION

Respondent ’filed Part A of a hazardous waste. permit
application on Noyember 18, 1980,'identifying the hazardous waste
managementlprooess at its facility as disposal in a landfill.
Complainant's exhibit ("cxv) 1. The waste-codes listed in Part'A'
of the RCRA permlt appllcatlon as belng handled by the fac111ty
were FO006, K087, F0O03 and F005.. CX 1. However no notlflcatlon of
hazardous waste'activity was;filed under RCRA § 3010(a). CX 2,_28;
Respondent'e-exhibit ("RX") 3} Tr. 74, 177. Therefore, respondent
did not have authority, by RCRA permit or interim status, to treat,
store or dispose. of hazardous waste.? 'CX 2, 3, 28; RX 3; Tr. 184.
Generally, respondent does not dispute that it .was not in

compliance with the regulatory requlrements referenced 1in the

compla;nt. The pr1n01pal_questlon.1n this proceeding is whether

2 RCRA Section 3005(e) (1), which governs interim status,
provides in pertinent part: : '
Any person who--
- (A) owns or operates a fac111ty required- to have a permlt under
this section which facility--
(i) was in ex1stence on November 19, 1980, . . .
" (B) has complied with the requlrements of section 6930(a) of this
title [RCRA § 3010(a)], and ,
(C) has made application for a permit under this section
shall be treated as having been issued a permit . . . .

Section 3010(a) of RCRA requires that a preliminary
notification of hazardous waste activity be filed with EPA by any
person owning or operating a . facility for treatment, storage  or
disposal . of * hazardous waste, not later than 90 days after
promulgatlon of regulatlons identifying the hazardous waste.

B In its answer, respondent denied that ‘it failed to 1mp1ement
a \groundwater monltorlng program capable of determining the
‘facility's impact on the quality of groundwater in the uppermost
aquifer underlying the facility. This issue is discussed below.
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respondentftreated,_stored'or disposed of haéardousiwaste.

Certified annual reports sent to‘the'Indiana Environmental
Management Board ("EMB") frovandiana Harbor Works, which is a
facility owned by Jones end Laughlin'Steel Corporation ("J&L"), and
from'American'Chemical’Service)'Inc. ("ACS"), state that theylSent
hazardous waste_to respondentJSIfeeility during calendar year 1981.
cxpzs, 27. The complaint elleges_that during en inspection by the.
Indiana State Board .Of'-Healtn ("ISBH"), a representative of
respondent's facility stated that it‘accepted neutralized acid and.
broken battery.casings deliVefed by U.S.S.. Lead Refinery, Inc.
("USé-Lead"). These wastes are alleged to be "possibly haiardous
due to \the' charaCteristics‘ of -conrosiyity _(D002) and high
_concenttatipns of lead (D00O8)." . |

Complainant need provetonly that. one type 6f hazardous waste
regulated under RCRA was treated, stored, or disposed of in
respondent's facility in order to render it:a hazardpus weste
-fecility which must comply_with the epplicable conditions for suen
facilities as set forth in RCRA and in Indiana's hazardouslwaste

- regulations." . EPA's burden of proof in that regard is to -

. ¥ Federal and State regulatory standards for hazardous waste

.facilities, set forth in 40 CFR Parts 264, 265 and 270, and in 320
IAC 4.1-15 through 4.1-32, are applicable to owners and operators
of all facilities which treat, store or dispose of hazardous waste,
with certain exceptions not relevant here. 40 CFR §§ 264.1(b),
264.3, 265.1(b), 270.1; 320 IAC 4.1-15-1(b).

The liability of respondent with regard to all three waste.
sources (ACS, USS Lead and J&L) will be analyzed for purposes of
determining which, if any, statutory and requlatory prov151ons it
has violated, and of assessing an appropriate penalty for any .
violations found. _ _



8
demonstrate'by a preponderance of the evidence that Respondent
accepted hazardous waste for treatment, storage, or disposal at its

facility.®

I. The Waste from ACS
There are three essent1a1 issues as to the shlpments of waste
~ from ACS that were disposed of at requndent's facility durlng
1981. First, was the waste a_?iisted" hazardous waste F005', or
~ was it b001, which 'nas ‘the = hazardous characteristic of
ignitability?"-Second, if it was a D001'Waste,.did Respgndent
properiy treat it prior to dispesal, in- order to render it
'nonhazardous? -Tnird, is respondent nevertheless liable for the
violations.cited.in the complaint, on the basis that it treated
D001 hazardous waste? - - _ . |

Respondent's position is that the ACS waste was not F005 but
instead bwas DooO1, which respondent treated to eliminate its
fignitability, rendering’it,nonhazardous. The complaint.did not

cite as a violation the treatment or disposal of D001 waste.

v

5 40 CFR § 22.24 provides, "The complainant has the burden of
going forward with and of proving that the violation occurred as
set forth in the complaint and that the proposed civil penalty . .
. 1s appropriate. . . . Each matter of controversy shall be -
determined by the Presiding Offlcer upon a- preponderance of the
evidence." .

16 w1 isted" hazardbus'wastes are those substances which are
specifically listed by name in the reqgulations. "Characteristic"
hazardous wastes, on the other hand, are those which are classified
as hazardous on the basis of 1gn1tab111ty, corr051v1ty, reactivity
or toxicity. 40 CFR Part 261 Subpart B.
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Therefore,'respondent argues;-its facility may not be deemed a
hazardous waSte'facility'on the basis of having handled‘the ACS
waste. | |

The evidence shows that betweeh Deceuber 5; 1980 and November
16, 1981, ACS dellvered at least 37 manlfested shlpments, in an/
amount of 2, 750 gallons each, of waste deslgnated on the shlpping
manifests as FOQS paint sludge, or FO005 "flamﬁable liquid paint
sludge." CXH22._ However, no evidence has been presented of any
chemical analysis of the waste. |

Hazardous Waste Number F005 was described, at the.time of the
alleged Violatiohs, in‘40 CFﬁ 261.31. (1982) as "The.following spent
non-halogenated solvents: toluene, methyl"ethyl ketone, carbon
.disulfide; isobutanol, and pyridine; and the.still bottoﬁs from the
‘recovery of these solvents."17

_'ACS stated in_oorrespondence to Jonathan Cooper, of the RCRA

Enforcement Section,-Waste Management Division,.U.S. EPA.Region v,
"We are unable to' document whether the waste shipped to Gary
' Development was correctly categorlzed as F005 . . ;-we received
hazardous waste that had been categorlzed by our customers._; ;-{
IIn_subsequent years we dlscovered that [the waste] was generated by
the use of various cleaning solvents ,containing F005 1listed

' compounds. These solvent mixtures would_haye generated D001 waste,

7 The federal regulations apply here, because only after
the alleded violations, on August 18, 1982, did the State of
~Indiana Phase I regulations begin to operate in lieu of federal

regulations. The 1985 State regulations provided a description of
.F005, in 320 IAC 4.1-6-2, identical to that appearing in the
Federal regulations during the time of the alleged violations.
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. not F005 waste."™ CX 22.

The president of‘ACS, Mr. James:Tarpo, Jr.,'explalned this
statement in testimony on behalf of respondent. He testlfled that
at the‘time of disposal of the wastes from the ACS fac111ty, he had
Jbelleved that the regulatory llstlng of F005 included mixtures of
solvents. He d1d not reallze until sometlme 1n 1983 that F005 did
not'include such mixtures, but included only pure solvents.”® Tr.
546,.549—550; Asvto the nature of the waste, Mr. Tarpo teStlfled,

The companies that we dealt with were using cleaning
solvents, and they were shipping them to us spent. So
.the resulting waste that was that was being shipped to us
was not an F-listed waste; and in reality, it was a D001
- waste. Also, much of the waste was a paint waste, there
was a residual paint. We would get thickened or
solidified paint from those people, and. they would ship
it along with the regular material that we would get for
reclamation. :
**** '
We. knew the source of the generatlon of our material. 'We
knew that it had been generated by paint materials and
solvents that we had shipped to our customers; who had
cleaned equlpment and then shipped back to us. '
* * k * :
But there were c1rcumstances that caused us to do a very :
"serious search’ of this in about 1983, and. we made
accurate determinations on what the waste was, based on
the incoming manifest data that we had. And it is our
' belief that the waste generated in '80 and '81 was also
a D0OO1 waste._ : ' '

Tr. 546, 547, 548.
Consequently, Part A of ACS's ~hazardous waste permit
application was amended to correct the classification, according to

'Mr. Tarpo's testimony. Tr. 557. Furthermore, in a letter dated

-8 spent solvents such as F005 by definition include both

solvent and contaminant. In the ACS waste, the contaminant 'is
paint. Tr. 546. : , - ' :
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July 3, 1985 respondlng to 1nqu1ry by Guinn Doyle of the ISBH, ACS.
acknowledged the inaccuracy 1n the F005 hazard code shown on thed
manifests, and asserted the belief that it should have been DO0O1.
"RX 11) 12. Mr. Tarpo testified that he was advised in discussions-
_thereafter with an EPA Regioan~inspector, Richard Shandross, that
the waste was oeing mis;coded as an_FfListed waste; and "should
more properly be categoriZed'as a b001.waste." Tr. 552-553.
| A letter from Karl J. Klepitsch, Jr., Waste Management Branch
Chief,‘EPA Region V, to John Kyle;'iII, an attorney who repfesentedl
' respondent at the time, also suggests that the wastes'may have been
a mixture of solvents: | |

our understandlng of the process which generates the

wastes leads us to believe that any of the hazardous

waste types handled by Amerlcan_Chemlcal Service might be
present in the wastes sent to Gary Development.  This
includes hazardous waste numbers F001, F002, F005, Ul47,

U031, Ull2, U002, U154, DOOl and F003. '

CcX 3} Tr; 327—328. It.is:observed that FOOl; F002, and F003 are
'spent solvents. 40 CFR § 26i.31; | | | -

Complainant;s witness Mr. Jonathan Cooper, a'hydrologiSt at
EPA Region V,.in referring to that letter testified, "Any of those
1isted'wastes could have.been'included within the waste nanifested
‘as F005 by American'Chemical Services.ﬁ Tr} 328.

The weight of the evidence shows that the waste was a mlxture
of solvents. As such, it was not ‘properly cla551f1ed as FO005
according to the regulations in effect at the tlme.of the disposal.
-In 1981, the classification of F005 in 40 CFR §.261.31 included
only the partiCular solvents listed under that category,. but not

mixtures of solvents. Not unt11 1985 was the listing for F005
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amended to include mixtures ofIFuOS solvents. 50 Fed. Reg. 53318
| (December 31, 1985). The amendment to the regulatorv listing of
.F005 added the words,- inter alia, "all .lspent solvent
‘mixtures/blends contalning, before use, a total'of 10 percent or
more_ (by volume) of one or more - of the above nonrhalogenated
. solvents or those solvents listed in FO0O1, F002 or'F004." o

EPA conceded that the rule prior to that amendment did not
include mixtures of solvents. As stated 1n_the preamble to the .
‘proposed amendment of the regulatorv listingS'for.F001 through.
F005: "EPA'is concerned'that the present interpretation of the
solvent listings allows many toxic spent solvent wastes.to remain
unregulated,ﬁ.soiFed. Reg. 18378 18380 (April 30 .1985) The'
preamble to the final rule stated, "Today s amendment will close a
major regulatory loophole which allows toxic solvent mixtures to
remain unregulated " 50'Fed5 Reg 53315 53318 (December'31
1985). The regulation became effective in thirty days from the
.'date it appeared in the Federal Register. Id. Consistent with the
generalirulegthat regulations issued pursuant to agerncy rulemakingg_
operate "prospectively, the amendment -does not. operate
.retroactively. MCI Telecommunlcations Cor v. FCC, 10 F.3d 842,g
846 (D.C. Cir. 1993) (Agency rulemakings are generallylprospeotive);
Pope v. Shalala, 998 F.2d 4?3 (7th Cir. 1993) (rule ohanging the
law is retroactively applied'to events_prior to its promulgation
only if,‘ at the"verv leaSt,,'Congress expressly authorized
retroaotive rulemaking and the agency elearly intended_that'the

rule have retroactive effect); Gersman v. Group Health Association,
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Inc., 975 F.2d 886, 897 (D.C. Cir. 1992), cert. denied, 1i4 S.ct.
1642 (generally, congressional amendments and’administrative.rules;
will not be construed to'have'retroactive effect unless_their
' language requires that result), citing, Georgetown Universitx
Hospital v. Bowen, 821 F. 2d 750 (D.C. Cir. 1987) | _
| Therefore, 1t is concluded that the ACS" waste whlch. was -
disposed of at respondent's fac111ty.was not F005 hazardous waste.

The_next Question is whether, at the time of disposal-at
respondent's facility, the waste.from the AcCSs facility was.D001,-
hazardous on the basis of ignitability, as set forth in 40 CFR §
261.21.: .Respondent does not dlspute that at the time the ACS
s1udge’was received at 1ts fac111ty, it was’ D001 hazardous waste.
However; respondent claims that it treated the waste prlor to
dlsposal and thus did not dlspose of hazardous waste. | ' o

Respondent's vice pre51dent Mr.-Lawrence Hagen, testified
"that respondent accepted the waste, although it was manifested as
an F005 hazardous_waste, because respondentlrendered the:waste
-nonflammable and thus no longer hazardous. Tr. 759. A iarge
:amount of sand existed.on site at respondent's facility, because
prior to its operation as a iandfili; the site had been excavated
to remove sand and gravel for use in constructing'an adjacent
tollroad. Tr. 699;_817-818. Consequently, before disposing of the
waste,'respondent mixed it with sand to render it nonflammable.
'"Tr.. 699- 700. Mr. Hagen pointed out the danger of disposing
1gn1tab1e waste at his fac111ty, where a' lot of "track-type"

equipment was used, which generates sparks.‘ Tr. 699.
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Mrl Hagen also testified'that.respondent'had written approval
from the state env1ronmegtal agency to dispose of the ACS waste
(sludge) - according to certain: 1nstructions. E Tr.~ 748, -749.
Spe01f1cally; he testified:

We did have a.oover letter for this materiall[ignitable

~waste] from Indiana State  Board of Health then, saying

you could take so many cubic yards, three times a week or

whatever, whatever the stipulations were. And the only

restrictions put on it was- that it was to be mlxed with

incoming waste.
Tr. 700. He testified further,."We haﬁe-ajletter_in our file that
gave us specific instructions:to acoept the American Chemical waste
from the hauier, Independent Waste, and tells,how.many loads per
week." Tr. 749. | | |
’ﬁowever, no such letter.appears'in the record. Moreover, the
approval was prior to the effective date of RCRA, accordingkto Mr.
Hagen's belief. Tr. 749. |

'_There is one item of evidence in the'record which contradiots

Mr.-Hagen‘s testimony. The letter, dated February 8, 1984; from .
Mr Klepitsoh of EPA Region Vv, to respondent's attorney, Mr. Kyle,
states. "[W]e discovered that the American Chemical Serv1ce wastes
:were not mixed w1th sand to eliminate 1gn1tability, as your January
24,_1983 letter»to George-Garland states. The co-m1x1ng of sand
and wastes did'not_begin until late 1981 or early 1982." CX 3 p.
2. |

There is no evidence to corroborate.this statement. There ist
nouletter dated January 24, 1983 in the record. Mr. Kiepitsch
could not be cailedias a'witness‘to testify in this proceeding; due

'to the fact that he is deceased. CX 11; Tr. 325-326.
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Coﬂsidérihg fhé téstimony énd evidence of record, and the
demeanor df.Mr, Hagen oh fhe-ﬁitness stand, there is no reason to;
discredit Mr. Haden's 'testimbny and .to réiy instead upon  the
statement of Mr. Klepitsch. Thus,lit_is reasonéb1e to find_that
_ fespondént mi#ed with the ACS waste with sand prior to disposal.

| That the mixingj ofl D001 waste with-.sénd renders it
ﬁonﬁazardoué is not disputed by complaihant._lEPAfs wifness; Mr.
‘Cooper, sbeCificaily-testified that if a DbOl waste-waé made to be

1

non-ignitable by mixing it:with.sand (assuming it does not fit into 
- any additional hazérdbus waste category) it would be'a nonhazardous
waste. Tr. 42d-421,‘509-510. This téstimqny is supported in the
federal and stafe regulafiéns.' 40 CFR § 261.3(a)(2)(i); 40 CFR é
261.20; 40 CFR § 261.3(cv:)‘and (d); 320 IAc_.ss 4.1-3-3, 4.1-5
(1985); 40 CFR § 265.281 (1983}(". . e ignitéble or reactivé.waste
must not be-piaéed in a landfili, unless fhe waste is treated,
rénderéd, or_ﬁixed befofe'qr immediately after placement in a
landfill so that ’. - [t]hé'.resulting_ Waste, mixture, dr
‘dissolution of.materiél ﬁo 1bnger-meets_the definition of ignitable
or ﬁeactive waste .-./; .My 46 CFR § 265.312(a) ; 320 IAC 4;1—53f
- 7(a) (1985))J9. Theref6re, under the regulétions'in effect in

1981, the ACS waste was not a hazérdous waste undgr RCRA.at'the

_ ' currently, wastes which are hazardous at the point of

generation, but which no longer exhibit a characteristic at the
point. of land disposal, may be subject to the 1land disposal
restrictions, 40 CFR Part 268, which were promulgated in 1986. 51
Fed. Reg. 40638 (Nov. 7, 1986); 40 CFR § 261.3(d) (1). Because the
alleged violations preceded these provisions, they do not apply.

2
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time it was disposedkof in respondent's 1andfill
'Complainant' argument to the' contrary, by virtue of
appllcatlon of the mlxture rule, does not change thlS conc1u51on._
The mixture rule was intended to prevent the conmlngllng of
hazardous waste with other solid waste as a means of avoiding
hazardous waste regulatory requirements. It provides:
A soiid- waste, as. deflned in sectlon 261. 2 is ~a
hazardous waste if: .
(2) It meets any of the follow1ng criteria:
. (ii) It is a mixture of a solid waste and one or more
hazardous wastes listed in. SubpartyD i e s e
n The mixture rule does not apply to D001, a "characteristic" waste,"
- which is described in 40 CFR Part 261 Subpart C. The rule by its.
terms'only applies if the waste is a "listed" waste, i.e. listed as

~'a hazardous waste in 40 CFR Part 261 Subpart D.%

0 Moreover, assuming arguendo that the ACS waste was F005
and not D001, complainant's argument no longer has merit. . The
mixture rule was invalidated in 1991 for lack of compliance with
the rulemaking requirements of the Administrative Procedure Act, 5
UsC § 553, in Shell 0Oil Compan EPA, 950 F.2d 741 (D.C. Cir.
1991) . This invalidation has been held to operate retroactively in
pending -cases; that is, the rule was invalidated ab initio, as if
the mixture rule had never been promulgated. United States v.
Goodner Brothers Aircraft, 966 F.2d 380 (8th Cir. 1992), cert.
denied, 113 S.Ct 967 (1993); United States v. Recticel Foam Corp.,
858 F.Supp. 726, 733, 744 (E.D. Tenn. 1993) (The regulatory listing
of F002, which is similar to that for F005, does not encompass
’post-use mixtures of spent solvents and- other nonhazardous solid
wastes, as such . a mixture was intended to .be covered by ‘the now-
invalidated mixture rule. )

A mixture of a listed waste and a SOlld waste is dependent
upon the mixture rule in order to categorize it as a hazardous
_waste. As EPA stated in the preamble to the regulations
promulgated in 1980: "Without the [mixture] rule, generators could
" evade Subtitle C requirements simply by conmingling listed wastes -
" with nonhazardous solid waste . . ‘Obviously, this would leave a
major loophole in the Subtitle C management system and create
inconsistencies in how wastes must be managed under that system."
45 Fed. Reg. 33095 (May 19, 1980). The Court of Appeals for the

: s [Footnote contlnued on next page]

i
\
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Respondent's héndling of_thg‘AéS wasfé,did not.cohstitute
hazardous Qaste disposal, and thus it cannot be held liable fof the -
alleged violations on the basis of owning or operéting a hazardous
waste disposal facility. The question remains, however, as to
liability fof the'viélationslcited in the compiaint by virtue of
fespdndent's tréatment of the del'wasté.
Complaihant argues.that ﬁhé mixing of waste with.sand is not
a defense to liability :for\_the alléged 'viblations, becaﬁse
/treatment.as Qell as‘aisposal of DOOi waste subjects respondent's
facility to hazardous "waste regulatioﬁ under RCRA. Respondent
counters that it was not charged ih-thé complaint with treatment or
disposal of_DOOi waste, énd it did riot receive pfOper notice of the
issue. |
.'"Treatment" is definéd‘in the reguiations as "an§ method,
techniqUe,'or process, inc}Uding neufralization, designed toﬁchange
the physical, chemical, or biological character or coﬁposi@ion of
-ény hazarddus waste so as to ngutralize'such waste, ... . or so as’
to rehder such wasfe non-hazardous, ér leés hazardous; éafer ﬁo

transport, store, or dispose'of o . .:." 40 CFR § 270.2; 320 IAC

[Footnote continued from previous page]

Seventh Circuit has noted, "EPA itself seems to concede that
although it meant to include waste mixtures in the Subpart D .
listings, without a separate rule [i.e. the mixture rule]
specifying that such wastes are hazardous, the language of the
- listing itself fails to reach such mixtures." United States v.
- Bethlehem Steel Corporation, 38 F.3d 862, 869 (7th Cir. 1994).
Thus, the listing of F005 as it existed in the regulations in 1981
not only failed to include mixtures of solvents, it also did not
include post-use mixtures of an F005 spent solvent with other
nonhazardous solid wastes, such as sand.



4.1f1f7. There  is no dispufehthat respdndént treated the ACS
waste. Thé_duest;on iéfﬁhe#heé such tfeaﬁment provides a basis fér
-_respondent's liability for the violations alleged in the cémplaint.
antrary to resﬁbndent's _position,. the charges ' in the
complaint are not pfemised upbh‘spécific'allegations that the.ACS
waste is F005 and that disposal of FO005 wéste subjects-respondeht
to regulation under RC?A.' In fact, the compléint specifically
‘refers to DOOlIas poténtially‘béing presenf in the ACS waste.21
- The complaint mefely alleges tha£ ACS used hazardous wasté number.
F005 to describévﬁhe_waste;n |
'Re3pondent is alleged to have violgﬁed severa; regulatory
reﬁuirements for ﬁazardéus.waste treatment, storage ;hd dispdsél-
facilitiés. These ¢hargé$'are premised uppn.the'allégétion that
reébondent’owns or operates a hazardéus waste mahagement_facility,
'which,is défined as a facility which is used for treating,_stéring
or disposing of hazardogs wéste.”. The complaint cites several
bases for that - allegation, including Part A of the permit
;pplication, aﬁ annual generator's report that hazardous_wastes
were "sént" to fespondent from .ACS, and that ACS delivered
shipments-of'wéste to respondent fbr disposaif‘” The fact that

some allegations in the complaint sbecifically refer to hazardous

2! Complaint, paragraph numbered<10.c.
2 complaint, paragraph 10.b.

B Complaiht, paragraph numbered 1, at 3; 40 CFR § 270.2.

# Complaint, paragraphs numbered 7, 9, 10.a, 10.b.
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Qéste disposal dqes.not ihdicéte~that the entire complaint is
preﬁised only upon disposal éf hazardous waste. -The'éompléint'was
drafted broadly enough to encompass a finding that respondent
treated D001 waste.  Furthermore, the'_parties specifically
.addfessed at the ﬁearihé the issues of whether the ACS waste was
.D001, whether respondeﬁt treated it Py mixing it.with sand, and
whethér such tféaﬁment reqﬁires a RCRA permiﬁ of compliance with
interim status hazardous waste standards; . Tr. 328-329, 419-421,:
425, 699. _ | | | |

While many of the regulations cited in the complaint apply.t6 
facilities which treat, store or dispose of'hazardous waste, the
feg@lationél which are releVantl'to implementing ;a groundwater
monitorinq'progfam are not‘aéplicable to hazardous waste freatment.
© This point,‘however, need not be addressea.bécause; aé discﬁssed
below,,respondent"disposed of hazardous waéte ffom Uss Léad and
- J&L. | |

It is concluded that respondent's treatment of the ACS waste

A,

- subjects it té hazardous waste regulatioh under, RCRA and the
Indiéna Adminiétrétive Code.‘ |
| {

'II. The Waste from ﬁss Lead

-Complainanﬁlalleges'that calcium sulfate waste, revérb'siag.
aﬁd rubber'battefy chips (broken battery casings) were shipped from
USS Lead to respondent's facility-between Noveﬁber 20, 1980 and
Januéry.1983, 'They aré alleged td be a\hazérdous waste, D008,

based upon'the toxicity characteristic of containing more than.a
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certain concentration of lead; 40 CFR S 261.24.

In  support, complainant ‘presented. as evidence _numerous
‘-doouments entitled "ﬁazardousz Waste Tracking. Form,ﬂ# which
identify the transporter of. the waste as Industrial Disposal.
ﬁCorporation,.the'generator as USs Lead, and the”disposalrsite as
respondent's facility. CX 23.° These doouments were obtained from
: ﬁSS Lead,pursuant to an'information'request issued by EPAIunder‘S
300? of RCRA. Tr. 290. Of the 189 tracking. forms for calcium
-sulfate7waste,:which.account for a.total of 762,000Lgallons, 168 .
. specify, under 'the heading "Special 'Handling Instructions (if
any) ," the words "Hazardous_ Waste Solid - Lead - DO0O8" or
"Hazardous Waste Solld - Lead." Of the 45 tracking forms for
battery chlps, which account for 880 cubic. yards, 42 note under
that headlng "ﬁazardous Waste Solld - Lead." all of the 11 tracklng
.forms for reverb slag, accountlng for a total of 220 cublc yards,
note "Hazardous Waste Solid" or "Hazardous Waste SOlld - Lead" as
special handllng 1nstructlons. .CX 23, 33. |

The remaining 21 tracking forms forlcaiciun sulfate, and the
remaining 3'for-battery chips, state "None" under that heading
However, these forms were for the earller shlpments of the waste,
from November 1980 through June 1981. |

The forms for wastes dellvered after June 1981 - 1nc1uded the

_ 2 It is observed that at the time of the alleged violations,
there were no standardized hazardous waste manifest forms.:
Therefore, the transporter made forms for shipping manifests, with

"its own letterhead and headlng, viz., "Hazardous Waste Tracking
Form." Tr. 510 511. ) ‘ '
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references to hazardous waste. Cn those.forms, in'the area for
"description and quantity of waste shipment " the waste is
described, for example, as "4,000 gal calc1um sulfate" or."l 20 yd
‘Box Rubber Battery Chips" or "30 Cu. Yds. Battery Cases" or "1-20
Yd; Box Reverb Slag." ‘Under that description a statement_appears,
certifyinq that the named materials are'properly classified and
described, inter alia, according to the applicable regulations of
the Department of Transportation and EPA. | |

" The cover letter accompanying these documents, from USS Lead,
‘ states ‘that operations at that facility have been suspended and
.that it has no other;information with regard to respondent, and
certifies to the truth and authenticity of all statements'contained
in the documents. cX 23.% |

Respondent admits\that 1t received waste from USS Lead but

% yss Lead was out of business at the time of the hearing in
this matter. Tr. 123. While all of the documents in complainant's
exhibit 23 identify respondent's facility as the disposal site, and
include signatures of the generator and transporter, none of them
include a signature of the receiver 'at respondent's facility.
Respondent contended the wastes arrived at its facility without
‘manifests. Consequently, documents which appear to be the same
tracking forms, except,that they include signatures of the receiver .
at respondent's facility, were presented by EPA as Complainant'
exhibit 33.

As authentication for the forms in Complainant's exhibit 33,
Mr. Cooper merely testified that they were copied 'in 1987 at the
"USS Lead facility by another EPA' employee, who is no longer
employed by EPA. Tr. 875. On that basis, respondent strenuously
objected to the admission of these forms. . Tr. 331, 884-886.
‘However, the forms in Complainant's exhibits 33 and 23, the latter
'of which were properly authenticated, appear 1dent1cal except for
the signature of the receiver at respondent's fac1lity, and were
admited into evidence. Tr. 936. . '
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denies that the waste was hazardous. Tr. 760; Answer, 9 8(&).
Respondedt_asserté_that it'receivedAonly waste-tracking forms,
which it did not'éave copiés of, from USS Lead; and that it never
 received RCRA manifests from USS Lead for the wastes,'Tr.:7§O-762,
938. At the timé of the disposél ofithe USS Lead waste, the "Haz-
.ardous'Waste_Tfacking'Form" was used by the transpérfer not‘only
"for/RCRA hazafdous wgéte,-but aléo for other waste, accérding to
Mr. Dan McArtie, an eﬁpioyee of-fhe transpérter (Industrial_Dis-
posal Corpofation), who. had prepa:ed’thé forms. Tr. 919, 928-929..
With regard fo these‘forms, Mr. Haéen testifiéd that in 1980,
he would not have known the meaning of D008, énd.that the_férms did’
not indicate any percentage of lead. Tr. 956. Mr. McArtle also
‘testified that he did not know what-DOOB.meant and that he was not ;
.-in§olvéd'in deéiding_or feviewihg'whether or not the waste he
'fransported was a RCRA hazardous waste. Tr. 920, 932-954.
Inétead,-he would."basically get permission" from.the'state of
'Indiana, .through the -géneratof, his customér, "on just about
everything we haul.” Tr. 930, 934. ' |
| Mf. Hagen testified that Uss Lead. toid him thét calcium-
,'sulféte sludge' was  "neutralized' battery acid." Tr;-'7éo—761.
Specifically,'"fhey" (a person.not hamed by Mr. Hagen) ﬁold him
that "tﬁe dividér mategial betﬁeen'the cells in a'battery ;— ﬁbt
"the lead plate, but_the:dividef cells . . . came‘in contact'with_
' ﬁhe acid" and it'wés "neutralized, run through some sort of router
there and delive;ed to us.[réspéndent] as a.semi éélid,'as'a normal

”Waéte, not as anything other than just a normal waste." Tr.'761,f
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Respondent asserts that the.disposal of USS Lead waste at
'-respondent's facility was approved by the State of Indiana. While:
-there is no reference'to-reverb slag or battery Chips, ISBH dld
approve the disposal of USS Lead's calcium sulfate waste by letter,
dated harch 14, 1977 to USS Lead,‘with a copy to respondent.-rRx
18; Tr}.922;923, 939-940. On the basis of that approval, Mr. Hagen
i»testified, he accepted the uss Lead‘waste for disposal not as
hazardous under RCRA,'but as a "special waste" under Indiana State
law. Tr. 940, 955; RX 4, p. 7 1 8.7 | \' |

Complainant's witness. Ted.Warner an IéBH inspector, testified

that he had conducted 1nspectlons at the USS Lead fac111ty since
1983, and rev1ewed records there and rev1ewed analytlcal results
from sampllng conducted by EPA. Tr. 77, 78.'_ He stated: in.
correspondence to EPA that based upon a "working knowledge" of the
broken'battery'cases andICalcium sulfate sludqe-at USS Lead, the
'neutrallzed calcium sulfate waste 1s D008 hazardous waste due to
.lead content cX 11. | ’

Howeyer, there is no documentatlon of sampllng results in
evidence._ In hls correspondence with EPA, Mr. Warner dld not
,spec1fy that the . battery cases or chips were hazardous wastes, and
he did not refer to reverb slag. On cross—examlnatlon, Mr. Warner

admitted that during his inspections and record'review, he -did not

7 In 1983, respondent entered into an Agreed Order with the
State of Indiana, allowing respondent to accept "special waste" or
- "hazardous waste" as defined by 320 IAC § 5-2-1(19), but
prohibiting respondent from accepting RCRA hazardous waste as
defined by 320 IAC § 4-3. The wastes listed in the Agreed Order as
permissible for respondent to continue receiving did not include

any of the wastes at issue in this proceeding.. RX 4 p. 7 { 8.
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-see in USS Lead's records any hazardous waste manifests or-other
documents generated by USS Lead “showing. that it generated ‘RCRA
waste and shipped_it to respondent'S«fac111ty. Tr. 122. Such
manifests are required by law to:be'kept at the facilities of
'hazardous waste generators for three years. 40 CFR § 262.40(a).

The evidence of both parties is sparse on the question of
whether the USS Lead waste was D008 hazardous waste. Mr. Hagen's_
testimony and other references 1n the record to the effect that the
calcium sulfate waste was Fneutrallzed" ‘does not necessarlly.
indicate that it did.not contain lead. The word "neutralized" is
not synonymous with the _remcval ‘of hetals, such as ,lead.‘
vGenerallw, it refers to balancing levels of acidity or'alkaiinity
,(pH)i”_ This definition would be_particularly applicable to the"

USS Lead waste, since it wasidescriped as neutralized battery acid.

, ® There is also. some unclear testimony from Mr. Warner. He
admitted and then denied that enforcement actions had been brought.
against USS Lead for shlpplng for dlsposal hazardous waste w1thout
- a manifest. Tr. 123-124. : -

-?  Neutralization is technically defined as "The reaction
between hydrogen ion from an acid and hydroxyl ion from a base to
produce water, or in nonaqueous solvents, the reaction between the
positive and negative ions of the solvent to produce solvent and
another salt-like compound" (The cCondensed -Chemical Dictionary,
612 (8th Ed. 1971)); "the chemical reaction between an acid and a
base in such proportions that the characteristic properties of each

disappear™ (Concise Chemical and Technical Dictionary, 818

" (Chemical Publishing Co., Inc., 4th enlarged ed. 1986)); "the

reaction between equivalent amounts of an acid (acidic compound)

.and a base (alkaline compound) to form a salt™ (Hampel, Clifford A.

and Hawley, Gessner G. Glossary of Chemical Terms, 200 (Van
Nostrand Reinhold-Co., 2nd ed. 1982)). In common usage, however, it
has a broader meaning: "To make chemically neutral; destroy the
peculiar properties .or effect thereof." = Webster's Third New
International Dictionary 1522 (1986) '
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Mr. Warnef deécribed the waste éé néutfalized,'yet also as DdOﬁ,
containing.lead. X 11. |

Ne?ertheléss; it has .been shown by a pfeponderance of the
évidence”that wastes diéposed of at'réspondentis'facility from uss
Lead ébntainéd lead and were therefore DOOS_haéardous wastes.
Docuﬁehtation:in fhe record shows that prior to disposal of the
wastes, respondent was provided with. noticg, in the  ﬁspe¢ial
handlinq_instructions" on the waste tracking forms, that the wa#teé-
wefe haZardous.wastes, contaiﬁing lead. The fact that some of fhe.
earlier-tfacking forms did not include such a_désignation in the
_speciél'handlihg-instructions is not pgrsuasive on the issue of
whether fhese wastes were hazardous.

The State's letter of approval, which predated RCRA, does. not
constitute a wéiVer or exception,to the requirements of RCRA aﬁd
the‘impiementing fegulations,IWith regard to disposa}-gf hazardous
wastes. Waéte Whiéh contains lead was not spécificaliy cléssified
‘as .a RCRA hazafdous~wa$te at the time the letter was 1issued,
becadse.it was prior to thé effective déte (May 19, 1980) of the_
Fedéral regulation listing it as a haéardous wéste under RCRA.
After that'date; such waste was regulated under RéRA as hazardous,
the 1977.approval iéttervnotwithstandiﬁg. 40 CFR §§-261,1(a);.
254gl(b), 265.1(b) . That is; after that date,lthe treatment,
storage or disposéll of 'any' hazardous.“waéte ideﬁﬁified‘ in the
Federal regulafions was.prohibited except iﬁ accordance with a RCRA
\pérmit or pursuant tqlinterim status requirements; RCRA § 5005(a)

;

and (e). 'The requirements of RCRA and the implementing federal
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regulations were effective in the State of Indiana during the time
-of the disposal of the USS Lead wastes. .The‘faCt that respondent
ﬁay not have’ been aware of them at that tiﬁe is of no availa "Just-
as everyone is charged w1th knowledge of the United States Statutes
Iat Large, Congress has prov1ded that the appearance of rules and

regulatlons in the Federal Register gives legal notice of thelr

contents." Federal Crop Insurance Corp. V. Merrlll, 332 U.S. 380,
384-385 (1947). |
- Referring to 40 CFRJS 265.13(a), respondent points'out that
the generator failed to comply with'itS—obligation to provide,a
chemical analysis to the disposai facility for hazardous waste'it
sends. . It is observed, however,_that it is'respondent's duty, even
as a sanitary landfill owner or operator, to accept only wastes
which the iandfill was designed to acCept.-'It_must ensure that no
hazardous wastes are received by the facility unleSS‘specifiCally
approved by the respon51b1e agency. Such-responsible agency was
 the EPA, with regard to hazardous wastes during the t1me of the
alleged violations. The Federal regulations for owners and
operators.of solid waste”lahd-disposal facilities,’40 CFR Part 241,
- include the following requirements:~‘
In consultation with the' responsible agencies the
. owner/operator shall determine what wastes shall be
accepted ‘and shall  identify any special handling
required. In general, only wastes for which the facility
has' . been specifically designed shall be accepted;
however, other wastes may be accepted if it has been
demonstrated to the responsible agency that they can be

satisfactorily disposed with the design capability of the

facility or after appropriate fac111ty modifications.
* k * *

U51ng information supplied by the waste generator/owner, the
responsible agency and the disposal site owner/operator shall
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jointly determine specific wastes to be excluded and shall
identify them in "the plans. . +. . The criteria used in
considering whether a waste is unacceptible shall include . .
. the chemical and biological characteristics of the waste .
. . [and] env1ronmenta1 and health effects . . . .
* % % * :

- Under certain circumstances it may be necessary to -accept
special wastes at land disposal sites. The following special
wastes require specific approval of the responsible agency for
acceptance at the site: ' Hazardous wastes . . . . :Where the
use of the disposal site for such wastes is planned, a special
assessment is required .of the following items: The site
characteristics, nature and quantities of the waste, and
special design and operations precautions to be implemented to

insure env1ronmenta11y safe dlsposal.
% % *

The owner/operator of the land dlsposal site shall malntaln
records and monitoring data to be provided, as required, to -

the responsible agency.
* % % *

40 QFR §§ 241.200-1, 241—201—1; 241-201-2, 241.212—1;_39 Fed. Reg.
29333 (August 14, 1974). |

That respondent may_not'knowingly,have disposed of:hazardous
.waste-islnot a defense to liability for noncompiiance with the
regulatbry'requirements. kCRA is a strict_liability_statute, In
re Humko Products, An Operatien'of Kraft, Inc;,'RCRAsAppeal No. 85-
I_2, slip'ep; at 10 (Final Dec151on, December 16' 1988) ("RCRA is a
strict 11ab111ty statute. . . and authorlzes the 1mp051tlon of a
penalty even if the v1olatlon was - unlntended"), Unlted States v. -

Allegan Metal Finishing Corp., 696 F. Supp. 275,'287'(W._D. Mich.

-1988); Uﬁitedastates v. Liviola, 605 F. Supp. 96, 100 (N. D.'Ohid,
'_1985) Indeed if a respondent know1ngly disposes of hazardous
,waste without a permlt or interim status, he may be subject to
'__criminal enforcement., RCRA § 3008(d). |
It is coneiuded that Qaste-from Uss Lead'Which was.disposed'of

at respondent‘s facility was  hazardous “waste. Consequently,

/
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respondent is subject to the requlrements of Subtltle C of RCRA and
of the Indiana Admlnlstratlve Code for hazardous waste dlsposal

~facilities.?

CIII. The Waste from J&L B

Complalnant clalms that respondent dlsposed of approx1mately
”3,208{500 pounds of decanter_tank tar sludge from coklng operatlons

("tar'decanter sludge"), a listed hazardoﬁs waste (KOB?), from J&L
between ﬁovember 1980 and March-1982. CX 20, 26; Tr. 270, 576},40
“CFR § 261.32. EPA”supports that claim'with:an.annual hazardous
waste generator. report for 1981 to ISBH 'from pJ&L,f and with
‘approximately_§4 hazardous Qaste_manifests subnitted to EPAifrom
J&L. in responsé to an information request"under'RCRA §‘3oo7;“-cx
20, 26} Tr. 256. These manlfests are marked at the top with J&L'

company name, and are labelled "Part A." They 1dent;fy J&L as the
generator of the tar decanter sludge, thelwaste'as KOé?, and_the'
| dlsposal site as respondent's facility. They include signatures of_‘

'Vthe'generator and transporter, but do not call for the signature of

_ % wi\pisposal facility' means a facility or part of a facility
at which hazardous waste 1is intentionally placed into or on any
land or water and at which waste will remain after closure." 320
IAC 4.1-1-7; 40 CFR § 270.2.

31 It is noted that J&L was later renamed as LTV- Steel. It is
further noted that F006 hazardous waste was delisted, so J&L was
granted a variance to allow that material to be dlsposed of at a
solid waste dlsposal facility. RX 1, 2, 4. However, tar decanter
sludge, which is classified as K087 waste,'Was not-delisted. Nor
was a variance granted for .that waste. Tr. 446, 547.



~ the disposal facility. CXiéd;-Tr. 863.

| During the héariné, complainaht.presented what appeér to be
the same manifests, except that:they.inclﬁde-a "Pérf B," which
prdvidesffor fhe transportér's';ignature,-dates of delivery and
receipt, handling method code, and a sighatﬁre for the treatment,
sforagé or disposal facility. cX 3#; Tr. 766-768. Part B does not
specifidally\refer to "hazardous waste" or include ény descfiption'
' of the:waste. These'manifeéts were obtained'pursuant.tq EPA's
'reéuest under RCRA § 3007 and éertified as to éuthenticity by Carl
Broman,. Supefinfendentr of Environmental Contrél at the J&L
~ facility. CX 31; Tr. 771, 864-865. R - -

| Respondent denies that the hazardousjvwaste: manifésts_ in
evidence were signed by any-employee of respéndent. As with the
USS Lead waste, respondent maintains thét the waste.sludge from J&L
was not accepted fof disposallby respohdent és a hazardous wéste.
Mr. Hagen deniéd having seen Part A offthe_J&L manifests, aéserting
that respondént did not get thé top part of the form (Part A), but

only "signed the"béftom part [Part Bj of thoSe forms" and "preSumed
they were Qaste'tracking'forms." Tf. 696, 948; He testified that
J&L did Aot-providé fespondént with a waste_analysis.of its waste,
., as reduired for'RCRA'hazardquévwastes, under 40-CFR § 265.13(a)
(1983).  Tr. 955. He had never even heard of the.term "fér
" decanter sludge" at that time. Tr. 955. He testffied that he kept
copies of all manifeéts of incoming wa;tes} but that they were
~destroyed in a fire ét the facility in Néveﬁber.1985.. Tr. 758..'.

!

The manifests are perforated between Parts A and B. CX 31.
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 EPA's.witness,'Mr. Céoper, explained that on J&L'é manifest forms,
Part A wés to be filled in by the generator, and Part B was fdr thejl'
signature of the disposal facility,'to be returned to the generator
upon réceipt at fhe disposal facility. ?r, 894, 899-901. Mr.
Br&man,‘ in "a sworn statement certifying -authénticity' of the
- documenté, explained thét ﬁhe original manifests consistéd of th:eé
copies with both pafts A and B. Onekcopy of Part A remained with'
the generator. -Part B of the first copy, plus the other two copies
(Parts .A and B), and Qere taken by.'the trahsporter _with the
shipment to the respondent'g faciiity. Copy EL of_Part B was
returned to the generator,-and the second-aﬁd_third copy of Parts
A and B\were reﬁained by the tran;porter and the dispbsallfacility.
X 31. -

Respondent asserts that.Cafl Brpman.had.no pérsoﬁal, first-
~ hand knowledge as to Qhether the waSte identified'as'K087 was
" actually_disposed pf\at.respthgnF's facility._ Tr. 374—375, 377.
'  Furthermore, complainant "did not take the opportunity at the
heéring to quéstion the reSpondent's witness Dan McArtlé, an
empiqyee of the company which.transported the tafidééanter‘sludge,
as to the procedure for obtaiﬁihg ﬁanifest_signaﬁures for disposal\
of J&L'slﬁasfe; | |

Becausé the manifests are in two separate parts, A énd B, the
 disposer can sign for receipt of the waste without seeing what type
of_wasté is being :éceivéd, feépondent asserts.- Tr. 949, 953.
There is no testimony or evidence in the récéfd that Part A would

ever be presénted to the disposal facility, respondent contends.
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Mr. Cooper admltted under oath that EPA had no 1nformatlon as to
whether respondent ever recelved a copy of both parts. Tr. 901-
904. _ |

Mr. Hagen.admitted that most, but not all, of:the names which
appear on Part B as the 51gnatures for the dlsposal 51te were
employees of respondent at the tlme of the alleged dlsposal and
that one manlfest even had h;s own signature on it. Tr. 942—944,
948. However, he points to what he Views as irregularitiesion the
forms. As to the‘signatures_of one employee, Brian Boyd, eight of
~ the manifests have his name prlnted on the signature line for the
r_disposallsite, yet Brian/Boyd-never prints his-signature, and'his
actual printing appears different from thejprinting on the forms.
| RX 19; Tr. §§4+§45, 951. Mr. Hagen emphasized that nineteen of the
manifests'have.illegible signatures or miSsing/information;l‘Tr.
946-947.

The ev1dence shows that respondent accepted K087 tar decanter
sludge from J&L for dlsposal and. that representatlvesﬁor employees
of_respondent's facility 51gned Part B on the majority of the J&L
~manifests. ‘ However, the evidence does not demonstrate that
'respondent knowingly accepted the Qaste as hazardous. That is,
there ls no direct evidence that.respondent had notice from J&L
_lthatpthe waste being accepted from J&L was hazardous.

.Assuming arguendo.that'respondent'did not see Part A ofrthe
manifests,.'and."was not otheryise informed lthat the waste.lwas
hazardous,_the question is whether respondent'may_be held liable

for hazardous waste disposal violations where it signedbpart.of a
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Respondent's handling of the ACS waste.did not.constitute
hazardous naste disposal, arid thus it cannot be held liable for the
alleged violations on the basis of “owning or operating a hazardous
‘waSte.disposal facility. .The qnestion remains, hoﬁever,_as to
'liability for the violations'cited in the complaint-byIVirtue of
'respondent's treatment of the DOOl waste. -

Complalnant argues that the mixing- of waste with sand is not
a..defense to llablllty_ for the alleged v1olatlons, because
'treatnent as-well as'disposal of D001 waste subjects'respondentls
facility to hazardous waste regulation under RCRA. Respondent
~ counters that 1t was not charged in the complaint with treatment or
" disposal of DOOl waste, and it did not receive proper notice of the
issue. |

“Treatmentf;is.defined in the'regulations as "any method,
‘.techniqUe,'or process, including neutralization, designed to'change :
the physical, chemical, or.biological character or composition of .
any'hazardous waste so as to neutralize such waste, . . . or so as
to render such waste non-hazardous, or less hazardous; safer to

;'transport, store, or dispose.oﬁ . ._.:," 40 CFR § 270.2; 320 IAC

[Footnote contlnued from previous page] _

Seventh Circuit has noted, "EPA itself seems to. concede that
although it meant to 1nc1ude waste mixtures in the Subpart D
listings, without a separate rule [i.e. the mixture rule]
specifying that such wastes are hazardous, the language of the
listing itself fails to reach such mixtures." United States v.
- Bethlehem Steel Corporation, 38 F.3d 862, 869 (7th Cir. 1994).
Thus, the listing of F005 as it existed in the regulations in 1981
not only failed to include mixtures of solvents, it also did not
include post-use mixtures of an F005 spent solvent w1th other
nonhazardous solid wastes, such as sand.
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4.1-1-7. There is - no &ispuﬁe that réspondént freatgd the ACS
~ waste. The Ques£ionlis Qhethef such treatment provides a basis for"
-.respbndent's liability for the violatibﬁs allegéd in the cbmplaint.

' Contrary to -respondent's’ position), the charges in the
-cémplaint are not premised upon specific allegations that the ACS
waste is F005 and that disposal of F005 waste sﬁbjects respondént
to fegglation under RCRA. In fact, the complaint specificaily
‘refers fg Dool.as potentially béing presént in. the ACS waste.?
The complaint mereiy.alleges thaf_ACS'used hazardoﬁs wasté humberl
F005 to desqribe the waste.?

~Respondent is alleged_to have viblated several regulatory
rééuiréments for hazérdous_wasté treatment, storage and dispdsél
facilitiés.' rhése'chargesfaré premised upon.the'allégatién that
respondent owns;9§ dpgraﬁés a haZardous waste ménagement_facility,
,which.is defined as a faciiity_which is used for{treéting, stéring-_'
or disposing of hééardousvwaste.” The complaiht cites several
bas;s. for 'that allegatipn, 'ihcluding féft. A of the 'péfmit
application;'ah annual generator!s report that -hazardous wastes
were "sent" to fespondent- from 'Aés,. and that AcCsS delivered
shipments of wéstelto respondeﬁt for disposalﬂ”- The fact that

some allegatibns in the complaint specifically.refer to hazardous

u Complaint, paragraph numbered 10.c.
‘2 complaint, paragraph 10.b.

. B complaint, paragraph numbered 1, at 3; 40 CFR § 270.2;

24_'Cdmplaint, paragraphs numbered 7, 9, 10.a, 10.b.
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'waste disposal does not indicate that the entire complaint is
premised onlyjupon:disposal_of_hazardous waste.w The complaint was'
drafted broadly"enough. to _enconpass'_a finding that respondent.
treated pooi waste. 'Furthermore;”'the 'parties_ speCifically
-addressed at the hearing the issnes of whether the ACS waste was
D001, whether respondent treated it by mixing it with Sand, and
whether'such treatment requires'a RCRA pernit.or compliance with
interim status hazardous waste standards. Tr. 528-329,'419-421;_
425, 699. _ . |
'While manydof'the regulations cited in the comnlaint_apply to
facilitiesdwhich treat, store or dispose of hazardous waste, the -
.regnlations which are releVant to Jimplementing a groundwater.
monltorlng'program are not appllcable to hazardous waste treatment.

' Thls p01nt however, need not be addressed because, as discussed

below, respondent dlsposed of hazardous waste from USS Lead and

- J&L.

It is concluded that respondent S. treatment of the ACS waste
: subjects it ‘to hazardous waste regulatlon ‘under RCRA and the

-Indlana Admlnlstratlve Code.

.-II.; The Waste from USS Lead -

Complalnant alleges that calcium sulfate waste, reverb”siag
and rubber battery chlps (broken battery ca51ngs) were shipped from
USS Lead to respondent's faoility between Novenberlzo, 1980 and
January 1983, They are alleged to be'ainazardous waste, 0608,

based upon the toxicity characteristic of containing more than.a
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certain concentration of lead. 40 CFR s 261 24.

In support, complalnant presented as evidence numerous
documents entltled "Hazardous Waste Tracklno Form,"® which
identify the transporter of the waste: as Industrial Disposal
'Corporation, the generator as USS Lead, and.the*disposal'site as
‘respondent's facility; CX 23. ihese doouments were obtained from
- USS Lead pursuant to an information request issued by EPA under §
3007 of RCRA. Tr. 290. Of the 189 tracking forms for calcium
. sulfate Waste, whlch account for a total of 762,000 gallons, 168.
specify, ‘under the headlng-n"Spec;al Handling lnstructlons (if
any),? the 'words.'"ﬁazardous Waste Solid - Lead- - DOOé" or .
' "Hazardous Waste.Solid - Lead." Of the 45 tracking - forms for °
battery chlps, wh1ch account. for 880 cublc vyards, 42 note under
that heading "Hazardous Waste Solld - Lead " All of the 11 tracking
:forms for reverg slag, accountlng for a total of 220 cubic yards,
_note "Hazardous Waste SOlld" or "Hazardous Waste Solid - Lead" as
spec1alshand11ng lnstructlons. CX 23,.33. | |

" The remaining 21 tracking forms for'caloium sulfate, and the
remaining‘BIfor-battery chips,.state "None" under that headlng
| However, these forms were. for the earller shlpments of the waste,‘
from November 1980 through June 1981. |

The forms for wastes dellvered after June 1981 1nc1uded the'

% It is observed that at the time of the alleged violations,
there were no standardized hazardous waste manifest forms.’
Therefore, the transporter made forms for shipping manifests, with
its own letterhead and headlng, viz., "Hazardous Waste Tracking
Form." Tr. 510- 511. . : ' .
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references to hazardous waste. On those fOrms,'in the area for -
"descriptien and quantity of waste shipment," the waste is
described)'fer exampie, aslﬂ4,600_gal, calcium sulfate" or "1-20 yd
Box RubbervBattery Chips" or 30 Cu.rrds; Battery Cases" or "1-20
'¥Yd. Box ReVerb Slag." Under that description a stetement appears,f
certiinng that the named naterials'ere properly'classified and
descrlbed 1nter alia, accordlng to the appllcable regulatlons of
the Department of Transportatlon and EPA.'

The_cover letter accompanying these docﬁments, frothSS'Lead,
rstates that operations;at'thet facility have been suspended'and'
.that it has‘no other_information with regard to respondent, and
certifies to the truth and authenticity of all statements contained
in the‘documents. CX 23.% | | |

Respondent.admits.that it ‘received waste.froﬁ USS Lead, but
i S , ) .

% yss Lead was out of business at the time of the hearing in’
this matter. Tr. 123. While all of the documents in complainant's
exhibit 23 identify respondent's facility as the disposal site, and
include signatures of the generator and transporter, none of them
. include a signature of the receiver at respondent's facility.:
Respondent contended the wastes arrived at its facility without
‘manifests. Consequently, documents which appear to be the same
tracking forms, except that they include signatures of the recelver“
at. respondent's fac111ty, were presented by EPA as Complalnant s
exhibit 33.

~ As authentication for the forms 'in Complalnant's exhibit 33,
Mr. Cooper merely testified that they were copied in 1987 at the
'USS Lead  facility by another EPA employee, who 1is no longer
. employed by EPA. Tr. 875. On that basis, respondent strenuously
objected to the admission of these forms. Tr. 331, 884-886.
However, the forms in Complainant's exhibits 33 and 23, the latter
of wh1ch were properly authenticated, appear 1dent1cal except for
the signature of the receiver at respondent S fac111ty, and were
admited into ev1dence.. Tr. 936. .



22
- denies that the waste was hazardous. Tr. 760; Answer, § 8(d).
Respondent asserts that_it'received only waste tracking forms,
which it did not save copies of, from USS Lead;'and that it never
_received RCRA manifests fromlUSS Lead for the wastes. Tr. 760-762,
938. At the'timeiof the disposal.of the USS Lead-waste, the "Haz- :
ardous Waste Tracklng Form" was used by the transporter not only.
for RCRA hazardous waste, ‘but also for other waste, according to
Mr. Dan McArtle, an employee of the transporter (Industrial Dis-
':g posal Corporatlon), who had prepared the forms. Tr. 919, 928-929. |

| With regard to these forms, Mr. Hagen testlfled that in 1980,
he would not have known the meanlng ‘of D008, and that the forms did
:not indicate any percentage of lead. Tr. 956'. Mr. McArtle also
.testlfled that he did not know what D008 meant and that he was not.t
1nvolved 1n deo}dlng or rev1ew1ng whether or not the waste he
" transported was a RCRA hazardous waste. Tr. 920, 932-934.
Instead,-he_would "basically get permission" from'thegstate of
'Indiana,, through “the generator, his customer, "on just about
everythlng we haul." Tr. 930 934. | |

_ Mr;. Hagen testlfled that USS Lead told him that ca1c1umﬁ
_'sulfate :sludge was "neutralized battery acid." Tr. /760-751.'

‘ gSpec1f1ca11y, "they"'(a person. not named by Mr"Hagen) told him

“that "the d1v1der mater1a1 between the cells in a battery - not ’

the lead plate, but the d;v;der cells . . . came in contact ‘with
° the acid" and it was "neutralized, run through some sort of router'

there and delivered to us [respondent] as a semi solid, as a normal

'waste, not as anything other than just a normal waste." Tr. 761.
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Respondent asserts that the disposal of USS Lead waste at .
respondent;s facility was_approvedfby the State of Indiana, Whiler
there is no;reference tofreverh:slag or battery chips, ISBH did
'approve the disposal'of USS Lead's calcium suifate waste hy letter,
:_dated'March 14, 1977 to USS Lead w1th a copy to respondent. RX'
iB;lTr. 922—923, 9393940. on the ba51s of that approval, Mr. Hagen"
._testified, he'accepted the»USS‘Lead waste for d;sposal not as
hazardous under RCRA, but as a “special waste" undereIndiana State
law. Tr. 940, 955; RX 4, p- 791 8.” L |
| Complalnant's witness Ted Warner an ISBH 1nspector testlfled
_that he had conducted 1nspectlons at the USS Lead facility since

1983, and rev1ewed records there and rev1ewed analytlcal results -

from sampllng conducted by EPA.  Tr. 77 78. He stated in

';correspondence to EPA that based upon a "working knowledge" of the

LN
-broken battery cases and calc1um sulfate sludge at USS Lead, the

'neutralized calcium.sulfate waste is D008‘ha2ardous waste due_to
lead content. CX 11. | B
However, there is no documentatlon of sampling results in
evidence. In hls correspondence w1th EPA, Mr. Warner did not
Hspec1fy that the battery cases or chips were hazardous wastes, and
he did not refer to reverb slag. On cross-examlnatlon, Mr. Warner

admltted that durlng his 1nspectlons and record rev1ew, he did not

7 In 1983, respondent .entered into an Agreed order with the
State of Indlana allowing respondent to accept "special waste" or
"hazardous waste" as defined by 320 IAC § 5-2-1(19), but
prohibiting respondent from accepting RCRA hazardous waste as
defined by 320 IAC § 4-3. The wastes listed in the Agreed Oorder as
permissible for respondent to continue receiving did not include
any of the wastes at issue in this proceeding. RX 4 p. 7 § 8.
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see in Uss Leadfs records any hazardous waste.manifests or othér_
.documents generated by USs Lead-showing that:it‘generated RCRA
waste and shlpped it to respondent's facility.? Tr;'lzzr Such
hmanlfests are requlred by law to be kept at the facilities of -

hazardous waste generators for three years. 4Q CFR §_262.40(a).

_ The evidence of both partieSNis sparse'on the question of
. whether the USS Lead waste was D008 hazardous waste. Mr. Hagen's_
testlmony and other references in the record to the effect that the

calcium sulfate waste'_was '"neutrallzed" does not necessarlly.
indicate that it dld not contain lead. The word "neutralized" is’
not. synonymous with the removal of metals, .such as lead.

Generally, it refers to balancing levels of acidity or alkalinity
;(pﬁ)-”- This definition.would be particularly applicable to the’

USS Lead waste, since it was described as neutralized battery acid. '
- S 1 : ] - . . .

2 There is also some unclear testimony from Mr. Warner. He .
admitted and then denied that enforcement actions had been brought. -
against USS Lead for shipping for dlsposal hazardous waste w1thout
a manlfest. Tr.,123 124. - o

-

» Neutrallzatlon is technically defined as "The reaction
between hydrogen ion from an acid and hydroxyl ion from a base to
- produce water, or in nonaqueous solvents, the reaction between the
positive and negative ions of the solvent .to produce solvent and

another salt-like compound" (The Condensed Chemical Dictionary,
612 (8th Ed. 1971)); "the chemical reaction between an acid and a

-base in such proportions that the characteristic properties of each

disappear" (Concise Chemical and Technical Dictionary, 818
" (Chemical Publishing Co., Inc., 4th enlarged ed. 1986)); "the -
reaction between equivalent amounts of an acid (acidic compound)
and a base (alkaline compound) to form a salt" (Hampel, Clifford A.

and Hawley,  Gessner G. Glossary of Chemical Terms, 200 (Van
Nostrand Reinhold Co., 2nd ed. 1982)). In common usage, "however, it.

has a broader meaning: "To make chemically neutral; destroy the
peculiar properties or effect thereof." Webster's Third New

Internatlonal D1ct10narx 1522 (1986)



25
.Mr. Warner_deécribéd the waste as néutralized, yet élso'as Doo8,
containing lead. CX 11.

NeQertheless,.it hés been shown_by a pfeponderance of the
evidénce that wastes disposed of at réspondént's facility from'USS
Lead cbntaiﬁed lgad and wére-therefore D008 haéérdoﬁs wastes._”
Documentation in the record shows that-prior:to disposal of the
‘wastes, réspondent was provided With“ notice, in the. "§pecia1
f_handling instrucﬁions".on the waste tracking forms, that the wastes
wefe-hézardous wastes, containing lead. Thé'fact that some df_the.
earlier-tfacking forms aid'not include such a designation in'ﬁhe
spéﬁial handling instructions is not persuaéive'on the issue of
whether thése wastes were hazardous. -

_The'state'é letter of approvai,_which predated RCRA, doeS-not:
constitute a wééVef or_exception,tb'thé_requifements of RCRA aﬁd
the'impiementing fegglétions,:with regard_to.diSposéljof'hazardoué
wastes. Wéété which coﬁtains lead was not specificaliy cléSsified_
as . a RCRA hazardbué-waéte.at the time fhe letter was_iésuedﬁ
5ecad$e.it was prior to the‘efféctive daté_(Méy_lQ, 1980) of the
Fedéral regulation l_isti-ng it és.'a hééardbus- waste under RCRA.
After that da#e,'sUch Qaété_&as rggulafed under ﬁC§A5as hazardous,
the 1977 approval ieﬁter notﬁithstanding. 40 CFR §§ 26;@1(a);
264.1(b), 265.1(b). ,-'I'h_at'-.is",' after that date, the. treatment,
storage . or disposal of any hazardous wastev.identifiedl in the
Federal regulations was prohibifed gxcépt in accordance with a RCRA
permit or éursuant to-intérim status requirements; RCRA_§;3005(a)

and (e). The requirements of RCRA and the implementing federal
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:regulatlons were effectlve in the State of Indlana durlng the time
‘of the dlsposal of the.USS Lead wastes. The fact that respondent
may not have been aware of them at that tlme_ls of no avall._ﬁJust
as_everyone is charged with knowledge of the United_states'statutes-
at Large, Congress has provided that‘the apoearance'of rules;and

regulations in the Federal Register gives:legal notice of their.

contents." Federal Crop Insurahce Corp. V. Merrill, 33i‘U,$. 380,
384-385 (1947). | |

o Referring to 40 CFR § 265.13(a), respondent points out thatd
the generator failed'to comply with its obligation to'provide'ag
‘chemical analysis to the disposal facility for haaardous waste it
. sends. It is-ohserved however, that it is respondent's duty, even
as a sanltary landflll owner or operator, to accept only wastes

which the 1andf111 was de51gned to accept._ It must ensure that no
NN
hazardous wastes are recelved by the fac111ty unless spec1f1cally-

'[ approved by the re5pon51ble'agency Such respon51ble agency was
'the EPA, with regard to hazardous wastes durlng the time of the
_ alleged v1olatlons. The Federal regulatlons for owhers and

~ operators of solid waste land-disposal facilities, 40 CFR Part 241,

\
)

include the following requirements:

" In consultation with the responsible agencies the
owner/operator shall determine .what wastes shall be

- accepted and shall identify . any special handllng
required. In general, only wastes for which the facility
has been specifically designed shall _be accepted;
however, other wastes may be accepted if it has been
demonstrated to the responsible agency that they can be
satisfactorily disposed with the design capability of the
facility or after appropriate fac111ty modifications.

kR k%
Using information supplied by the waste generator/owner, the
responsible agency and the disposal site owner/operator shall
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jointly determine specific wastes to be excluded and shall
identify them in the plans. .« + . The criteria used in
considering whether a waste is unacceptible shall include . .

. the chemical and biological characteristics of the waste_._,-'

. « [and] environmental and health effects . . . .

 * k *

Under certain circumstances it may be necessary to accept
special wastes at land disposal sites. The following special
wastes require specific approval of the responsible agency for
‘acceptance at the site: Hazardous wastes . . . . Where the
use of the disposal site for such wastes is planned, a special
assessment is required of the following items: The site
characteristics, nature and quantities of the waste, ‘and
spec1a1 design and operations precautions to be implemented to

insure env1ronmentally safe dlsposal
x % % *

The owner/operator of the land dlsposal site shall maintain
records and monitoring data to be provided, as required, to
the. respon51ble agency.

* %* %k %
40 CFR §§'241.2od-1, 241-201-1, 241-201-2,'241.21241; 39 Fed. Reg.
29333_(August 14, 1974). | | |

That respondent may not knowingly have disposed of.hazardous
waste is not‘a;defense to liability for noncompliance uith the
lregulatory requlrements. RCRA is a strict llablllty statute. 1In
re Humko Products An O eratlon of Kraft Inc., RCRA Appeal No. 85—
é, slip op. at 10 (Final Decision, December 16, 1988)("RCRA is a
strict liablllty statute. .- . and authorlzes the 1mp051tlon of a
. penalty even if the v1olatlon was unlntended"), Unlted States V.-
.Allegan Metal Flnlshlng Corp., 696 F. Supp. 275,_287.(Wa D. Mich{j
1988) ; Unlted States v. L1v1ola; 605 F. Supo 96, 100 (N. D. Ohio,
1985). ‘Indeed 1f a respondent know1ngly dlsposes of hazardous
.waste without a permit or ‘interim - status, he may be subject to
'_fcrlmlnal enforcement RCRA § 3008(d).
It is concluded that waste: from Uss Lead whlch was disposed of

L4

at respondent's fac111ty was hazardous waste.' Consequently,
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respondent is subject to the requirements of Subtitle C of RCRA and
of ° the Indlana Administrative Code for hazardous waste disposal

fac111t1es.-

III,”_The.Waste from J&L |

Compiainant,claims'that respondent disposed of_approximately‘
3,208, 500 pounds of decanter tank tar sludge'from Coking operations
("tar decanter sludge"), a llsted hazardous waste (K087), from J&L
between November 1980 and March 1982. CX 20, 26;_Tr. 270, 576; 40.
'CFR § 261.32. " EPA supports that claim with an annual hazardous.
waste generator report for 1981 to ISBH from J&L, and‘ with
.approx1mately 94 hazardous waste_manifests_submitted to EPA from
J&L:in response ‘to an information request;'under RCRA § 3007.% CX
- 20, 26} Tr. 256.:.These manifests are marked at the top with J&L's
company'name, and‘are labelled "Part A." Thew identify J&L as the
generator.of.the tar decanter sludge, the waste as K087, and the
;'disposal site as respondent's_facility. They include signatures of

~ the generator and transporter; but do not call for the signature~of

: 30 wi\pisposal facility' means a facility or part of a facility
" at which hazardous waste is intentionally placed into or on any
land or water and at which waste will remain after closure."™ 320
IAC 4.1-1-7; 40 CFR S 270 2.

It is noted that J&L was later renamed as LTV Steel. It is
further noted that F006 hazardous waste was delisted, so J&L was
granted a variance to allow that material to be’ disposed of at a

solid waste disposal facility. RX 1, 2, 4. However, tar decanter

sludge, which is classified as K087 waste, was not.delisted. Nor
was a variance granted for that waste. Tr. 446, 547.
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the dispésa; facility.' CX.20; Tr. 863;
Dufinq the hearing,'complainant presented what appear to be

" the same manifests, excépt\that they inclpde a “Parf E,“ which
provideélfdr the franspo:ter's-signaturé, dates.of delivery and
receipt;‘handliqg method code, and a signature for the treatﬁent,
sto:age"or disposal facility.  CX 31; Tr. 766-76?. Pért B does not
specifically refer to "hazardous waste" or include any description
~ of the waste. 'TheSe'manifests weré obtained pursuant to EPA's
_ reqﬁeSt under RCRA § 3007 and certified as ﬁo authenticity bf Carl
Broman, Superintendent. of "Environmental _Contfol atl the JﬁL
facility. CX 31; Tr. 771, 864-865. |

"Respondent :denies :that: the _hazardous. was#e manifesﬁs‘ in
evidence were signed Ey any empioYee of.respondenf. As_with.the
'~ USS Lead waste,-yespdndent méintains that the wéste sludge from J&L.
was nqt accepﬁeé'fqr disposal by respohdept-asfa hHazardous waste.
Mr. Hagen denied having seen Part A_of the J&L manifests, asserting
" that respondent did not get the top part of the form (Part A), but

_only’“signed the bottoh part [Pért.B] qf those fofmé" aﬁd "preéumed'

they wére waste tracking forms." Tx. 696, 948;‘-Hé tgstified'fhat.'
- J&L did ﬁot-provide fespondent with a waste_anélysis ofiits waste,.
: as'reQuirgd fo:'RCRA.hazardous‘wastes,.uhder'40 CFR §\265;1j(a)
(1983)f Tf. 955. He had never even heard'of.the term "taf
'decanfer sludgg" at that time. Tr. 955. He tesﬁified that.he kept'
copies of a;l manifests of incoming wéétes) but that they were
"déstrbyed in a fire at the facility in Ndvember.1985;. Tr. 758.

The manifests are perforated between Parts A and B. CX 31.
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fEPA's.WitneSS; Mr. Cooper, explained that on d&L's manifest forms,
Part A was to . be filled in by the,generator, and Part B was for the

signature of the disposal'facility, to be returned to the generator
upon receipt at the disposal facility. Tr. 894, 899-901. Mr.
Broman,. 1n a sworn statement certlfylng authent1c1ty of ' the
'1 documents explalned that the or1g1na1 manifests con51sted of three
coples.w1th both parts A and B. One»copy.of Part A remained w1th
the generator. ‘Part B of the'first copy, plns the other two copies
(Parts.'A ‘and B), and 'were taken _by“the transporter withr:the ’
shipnent to_"the 'respondent"s facility. Copy 1 o\f'.P'art B "was

returned to the generator,-and'the second and'third copy of Parts.
A and B were retalned by the transporter and the disposal- fac111ty

cx 31.

Respondentlasserts'that~Carl Broman-had:no personal,vfirst—n
’hand,knowledge'as'to whether the waste identified_as K087 was
actually disposed:of at'respondent's facility.' Tr. 374-375, 377}
I:Furthermore; complainant did not take 'the opportunity at .the
. hearing to Question the respondent's witness Dan Mchrtle, an
empioyee of the company which transported the tar decanter’sludge?
.as to the procedure for'obtaining nanifest signatures for disposal
of J&L's waste. l | | |

' Because the manifests are in two separate parts, A and B, the
o dlsposer can 51gn for recelpt of the waste w1thout seelng what type
of waste 1s being recelved respondent asserts. Tr. 949 953.

There is no testlmony or ev1dence in the_ record that Part A would

ever be presented to the disposal fa0111ty, respondent contends.



Mr. Cooper admitted under oath that EPA had no information as to
" whether respondentxever received a copy of.both parts. 'Tr; 961—
904. o | |

hr. Hagen admitted that most, but not all, of the names_which
.-appear on Part B as the signatnres for the disposal site were
- employees of respondent at the’ tlme of the alleged dlsposal and
that one manlfest even had his own signature on it. Tr. 942 944
948. Hovever; he'points to'what he'views as lrregularitles on the
forms. As to the 51gnatures of one employee, Brlan Boyd, eight of:
the. manlfests have hls name’ prlnted on the 51gnature line for the
“ldlsposal Slte, yet Brlan Boyd never prints his signature, and hls
actual prlntlng appears dlfferent.from the prlntlng on the forms.
'HIRX 19- Tr.'944;9457 951. Mr. hagenlemphasized that.nineteen of the
manlfests have 1lleg1ble 51gnatures or mlss1ng 1nformatlon. Tr.
946~ 947 T | |

The evidence shows that respondent accepted K087 tar decanter
sludge from J&L for disposal and that‘representativesqor employees
'lof respondent's facility 51gned Part: B on the majorlty of the J&L

.manlfests.'-' However, the ev1dence does not demonstrate that

' respondent know1ngly accepted the waste as hazardous. _That 1s,__
there is no d1rect_ev1dence that respondent had notice from J&L
...that-the'waste being accepted:from J&L was hazardous..

Assuming arguendo that respondent'did'not see Part.A of the
manifests,. andi was not otherwise informed that the waste was
hazardous, the.question is whether_respondent mav be held 1iable

- for hazardous"vaste disposal violations where,it signed part of a:
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._ form for‘aoceptance of waste wlthoutlfinding'out what type of waste
it was acoepting.' If there is a duty for a landfill dlsposal
facility to ascertain Whether' a waste is hazardons prior: to
disposal and the fac111ty falls to meet that obllgatlon, then it
1s clear that the facility may be held llable for any hazardous
waste dlsposal v1olatlons. i |

The generator is obligated to provide the disposal facility
with a copy of the hazardous waste manifest'before disposal. 40 CFR
 §§ 262.20, 262.22. A hazardous waste disposal facility is‘required“
to obtain'a chemical analysis of-the waste prior to disposal of
hazardous waste?rand to lnspeot shipments reoeived-to determine
'whether'it matcheslthe identity of the.waste'specified.on the
imanifest orlshipping paper. 40 CFR-§§ 265.13(a)(i)yand (4). Even
as a sanltary landfill owner'and’operator, reSpondent was obligated
to ‘obtain information .regarding the type of ~waste . prior to
acceptanoe for disposal, as dlscussed above, supra, at 25-26.

_ Moreover Part B of the manlfests spec1f1cally suggested that
- resbondent 1nspect or 1nqu1re as to the shlpment being delivered.
fA sectlon to be filled out by the treatment. storage or dlsposal
fac111ty prov1des for "Indication of Any. leferences Between
Manifest andehlpment or'Listing'of Reasons For and Disposition of |
Rejected Materials." RX 19; CX 31. It may be assumed that this
area is to be observed by the receiver at the dlsposal fac111ty'
prior to 51gn1ng Part B.ﬁ This sectlon was left blank on all of the

manifests in evidence. CX 31. Clearly, respondent had a duty, and

even was on notice of a duty, to inspect, and at least to inquire'
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' as to incoming wastes to ensure that it only received wastes'uhich

were acceptable for disposal in its facility Thus there is no

- merit to the argument that respondent did not know of the hazardous
“nature of the J&L waste.

Moreover, as noted above, RCRA isla,strict liability'statute,
and'acoeptance'of hazardous.waste for disposal, whether knowingly -
or not, requires'tnat all-applicable regulatory requirements for
hazardous waste disposal be met. |

It lS concluded that respondent dlsposed of K087 hazardousi
waste, rendering.respondent's fac1lity a hazardous waste disposal
facility‘and-subjecting respondent to the applicable hazardousp

!

waste ‘requirements of RCRA ~Subtitle ¢ ,and the Indiana
Administrative Code. |

| As to. tne partioular requirements referenced in the_complaint,
respondent has not refuted the findings in a: report submitted'by_
complainant which enumerated the’ groundwater'monitoring'v1olations
alleged in the’ complaint.- CX 4. While respondent points out that
| it_monitored:quarterly‘four mOnitoring wells'installed at.its
facility, it_has.shown only that it had a groundnater monitoringf
programnsuitable for a sanitary landfill.- Tr. 825-826. At.the'
hearing,erespondent's expert witness, Dr. Terry West,-testified
that the respondent's monitoring system wanSuch as was required
for a conventionalflandfill, and that he uould'assume that such
system wouldi not meet RCRA requirements for 'a groundwater‘
:monitoring system. Tr. 846—847; |

Respondent did not contest the remaining violations, which
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were based upon inspection reports. CXJ9; 11. As there is no
'dispute that.respondent was_not.in'compliance'with,the statutory
and.regulatory'requirements referenCed.in'the.complaint, it is -
_ _ _ o . . .

 further concluded_vthat, respondent violated the statutory and

vregulatory'provisions alleged in the complaint.

THB'pENALrY‘

Respondent contests the amount of penalty proposed in the
complaint, $117 000, .generally.on the‘basis'that there was no.
~evidence of any 'env1ronmental harm caused by its /facility;
lRespondent questlons the assessment of such a penalty merely for
harm to the "RCRA program," where there was no showing of harm to‘
.the env1ronment.

Complainant explains that respondent did not'have wells that .-
. were capable of dlsc1051ng actual harm to- the env1ronment by
measurement of RCRA parameters, so the harm to the RCRA program
y.resultlng from respondent's noncompllance was the major thrust of
" the penalty. Tr. 891-892, 906. ' The number and magnitude of the.
~violations of the regulatory'-requirements were .considered by
'complainant}'hut theitypes and speoific quantities”of hazardous:
waste were.not'figured into-the caloulation of the penalty;_ Tr.
890 -891. , . f : I ; | |

The State and Federal regulatlons whlch respondent Vlolated
'1mplement Subtltle C of RCRA and are thus requlrements under that

subchapter.- A person who v1olates any such requirement is subject

to a Civil~pena1ty under Section 3008(a)vof RCRA, 42 ‘usc § 6928.
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The maximum civil penalty that may be assessed ﬁndér RCRA 1is
$25,000 per day of'violation for.each violatioh;: The ACt'provideé
that in asééssihé such a'penalty, the éériousness of thevviolatiqn
~and any good faith efforts to éomply'shall'be taken into account.
RCRA § 3008(a)13).- | |

- Under the.apblicable proceduralrrules, 40.CFR;Paft 22, penalﬁy'
gUidelines.iééuéd under the Act must be considered by the fresiding’
;Officer. 40 CFR § 22.27(b). ‘Tpé 1984 RCRA'civil-Penalty Policy
("Penaity Poli;y") was the basis for complainaht's assessﬁent of -
fhé penalty;.accordiﬁg té whiéh Mr; Cooper testified to the penalty
calculation on EﬁA's behélf; CX 29; Tr. 358. It provides for:thé
" calculation of a'"gravity—bASgd penalty" by using\a_pénalty matrix,
ﬁith two axeslrepresenfing "potential for_ﬁarm" éndwﬂextent of
deviation"vfrom'the fequirements; Violations are categorized as
major, moderate, or minor on each axis, and a-gravity—based penalty
amount is  choseh from ﬁhe penalty range indicated in the.
appropriate cell in the'maﬁrix. Aftef calculation of tﬁe gravity-
based penalfy, adjustments may be-mgde for‘any of the.following'
_factors: good faith efforts to comply, dggfge of willfulness or
'negligence, history of nondémpliancé, other unique factors, multi-

day penalty, economic benefit of noncompliance, or -ability to pay.

In this case, the violations were grouped for purposes of the
penalty'calculation as follows: failure to have a waste analysis
.plah, failure to poét‘security siéns, failute to comply with

general inspection requirements, failure +to have -required,
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equipment,'faiiure'to’have a contingéhéy.plan, failure to comply
with manifest requirementé, failure to ‘have éperating recbrds,
failure'tO'prepafe unmanifestéd waste report, failure.to have an
adéquatevgfoundwater ﬁonitoring system, failUre to comply with
- financial responsibility reqﬁirements, éccepting hazardous waéfe
‘without a permit or interim status, and failﬁré to submit Part B of
the haZérdéus waste pérmit,épplicﬁﬁioﬁ.' Each of these will be
deemed hereinafter a "violation" aﬁd discuésed separate1y;:.

No adjustments _wére.>made_'to the gravity-based pénalties
-proposed for these violations, except the penalty‘proposed for the
gfoﬁndwaterfmdhitoriﬁg violation,:which was adjusted upward to
account for alleged eéonomié benéfit to requndentxof noncompliance
with the requirementé. CcX 29. The parties' érguﬁents and.the
evidence presentea ‘at the hearing do 'not,‘support .ahy. 6ther
adjustments for fhe factors listed in ﬁhé Penalty Poliéy. Aisé,
thelrecqrd shows that_respondent'méde no attempt to .come into
compiiance- with regulatofy fequi#ements. pursﬁant"tol,thé ISBH
inspectioﬁ on June 17, 1985. CX 9, 15, 17.
| 1. . Waste analysis plan .

: 320 IAC'S 4.1-16-4(a) ané'(b) [analogoué\to 40"CFRv§.265713(é).
~and (b)],'fequires thé ownér and operator of a faéility to obtain
a detailed ﬁhysical and chehical ahalysis.of each hazardous waste
prior to storage, treatmeﬁt or disposél;- to inspect and if
-neceséafy analyze ééch hazardous waste 'movement 'recéived tél
determine whéther'it matches the identity specifiea-on'thé_shipping.

paper; and to develop, follow and maintain a written waste analysis-
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, plan.. o ' o

During the 1nspectlon,. respondent had no general- waste
analy51s plan or general waste analyses on flle for hazardous
wastes recelved. CX 9. For_fallure to comply with all of_these
requirements, Mr;[Cooper’evaluated the violation to‘be a "major"
extent of deviation, which. 1nd1cates substantial noncompllance:
Mr; Cooper noted that no apparent effort was made to check the
chemical contents of wastes in order to keep records of the wastes
and decide whether to accept or reject disposal of the waste at the
site. -

The-potentiallfor,harmfindicates either adverse effectton”
human health or the environment; or the likelihood of an adverse
effect on. the RCRA program. Cons1der1ng that Im1x1ng of
incompatible wastes could occur inadvertently,-that records of the
hazardous waste could not have been malntalned w1thout proper waste"
'ana1y51s, and that the v1olatlon poses a 51gn1f1cant likelihood of
.an adverse effect on the RCRA program, Mr. Cooper assessed the
ypotential for'harm as "moderate." He selected a penalty at theh
nidpoint of'the range'indicated in the matrin,Cell,'$9500n " Tr.
464, 466, 891. | |

Testlmony e11c1ted at the hearlng supports this assessment.
Mr. Hagen . admltted that respondent never 'rev1ewed any waste
analy51s but just accepted the USS Lead wastes,-even though the
 words "haZardous7waste" and EPA hazardous waste numbers appeared on.
:shipping documents. Tr,. 955—956. Mr. Hagen also admitted that he

did not revlew any ‘waste analyses for the J&L waste. Tr. 955. It
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is concluded that $9500 is an appropriate peﬁalty fér,respondent's

failure to comply with 320 IAC § 4.1-16-4(a) and (b).

2. Security signs

nHaiardous. waste facilitieé are required to prévent -and
mihimize unknowing or unauthorized.entry onto the active portion of
the facility by implementing"threé measures: a 24-h9ur surveillance
system, é barrier and other means to control ent;y, and a "dahger".
signs posted in sufficient numbers to be séen from any-apprgaéh-to 
: the.active pdrtion of the facility. 520 IAC 4.1-16-5. Respondent
complied with two of tﬁose requirements, but failed to post any
- danger signs. CX 9. For this violation of 320 IAC 4.1.16-5(c)

[analogous to 40 CFR' § 265.14(c)],_EPA propbses~a_penalty.of'
$2,250. o '

I . The  penalty prbposal_is based\ﬁpon a minor "potentiéi for
harm, " becausé'entry'of unauthorized persons is minimized by the
fact_that most of the site is surrounded by railroad tracks, the
-Grénd Calumet River, and another facility, Vulcan Recydiing
'Comﬁany.l'The “extént of deviation“.is deemed by EPA to bé'major.
due to the'fact that no sighs wére posted. , |

The "extent 6f deviation" is more épprbpriately éssessed as
moderate;' The . Penalty Policy _EXpiains .thaf .the "éxfent .6f
deviation"f.refiécfs the degree of 'honcomplianqe with the

‘requirements of the regulation -- it "relates to the degree to

which the violation renders inoperative the requirement violated." -

Penalty Policy at 8. The-moderate,category is ‘defined as the
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situation in which "the violétorhsignificantly aeviates from the .
requiremeﬁts of the regulétioﬁ or - statute but §omé ‘of the.
requiremeﬁts are iﬁpleméntéd as'intended;" Penélty PoliCy at 9,
"Failure tdlmaintain.adeqﬁate securify" ié provided as an:exahpie
of such a regulation. Total failure to supp1y any'seéurity systems
would result ip a classification as "major."l IQL.'This is'not the
situation in.this'cése. |
| Because respondent did comply with some of the security
requirements of the fegulation, 40.CfR'§ 265.14,.the apprbpriate.
| penélty is'$1doo; the midpoint of the.matrix\penalty rangé for -
minor "potentia; for harm"'and.moderate "extent of deviatién;"_
- 3. General inspection reguiremeﬁtsl |
| 320 IAC 4.1—16-6(b) [analogoﬁs té 40 CFR § 265.15(b)] requires
a writténiSchédule to be.devéloped and follbwed for inspecting
' equipment that are impprfantftb'prevénting, detecting or:responding"
-to énvironmen;él_or hﬁman'heaith hazards. The inspections must be;
" recorded and_kept for three Yéars, according to Subpafagraph (d)
téo CFR § ,2\l65.'15(d)]. o :
| The "potential for: harm" ié. congidered. by complainant .as
-minor, and the "extent of déviation" as major,"becausé no record
Qas kept nor any inspection schedﬁle'writtgn down. Respondent has
not shown.that the general inspeétion,requifements sétlforth in -
section 4.1-16-6 were complied'with to'any sighificaht degfée. For
.faiiing to meét these requifementsL EPA propoSéSQé'penalty of
$2,25Q. ﬁNothiné in the record or Penél£y Policy supports any

different pénalty. assessment. Acchdingly;. the penalty for -
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respondent's vvj.;olation'of_'320'.IAC § 4.1-16(5) and (d) lwill be
$2,250. | | | L
4. Required equipment

Unless the\type of waste does not require”certain equipment,
hazardous waste facilities are required to be equipped with
internal communications or alarm system; telephone or two—way'
radio; and decontamination, fire and spill controlbequipment. 320
IAC §.4;l-17—3 t40 CFR‘S 265.32].° Respondent's fa0111ty did not
have such'equipnent during the June 17, 1985 ISBH 1nspectlon.- CX!Q
9. EPA calculates a penalty of-$2 250 for this violation.

Upon review of the record and the Penalty Pollcy, the
"potentlal for harm" was approprlately assessed be EPA as minor and
.the "extent of deviation" was also approprlately assessed as major.
" The penalty for this V1olatlon w111 be $2 250. .

5. Contlngency plan

o Hazardous waste,facilities must have on file a contingenoy
plan designed . to 'minimiae hazards to human ‘health or the
enVironment from fires,‘explosions, or any unplanned'release.of
hazardous Vaste or hazardouslﬁaste constituents. 326 IAC § 4,1;18—
2 [40 CFR § 265;51].' This plan is to be submitted to local police
'andufire departments, hoSpitals and State andnlocal emergency.
response teams. A penalty of $9 500 was proposed for respondent'
failure to have such a plan on file. |

EPA's calculatlon of the penalty is based upon a major "extent
of deviation," which reflects the lack of anyloontingenoy plan or

coordlnation_ﬁith local officials, and a moderate "potential'foru
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harm." According to EPA, this assessment accounts for  the
possibility °f. an"unﬁlénned r:eléasé_ ofv h;zérdous wastes to .-
ground&ater and the 'adjacenf 'river.l As complainant -notes,. a
.mixthe of leachate; infiltfating‘groundwater and -surface runoff
has been bumped into'the Grand Calumet River. RX 16, CX 4; Tr.
468. | . | |
The recdfd'shdws'that an uﬁplahned sudden release of hazardous
waste couid'résult,from a:fiood of_the‘Grand:Calumet.Rivgr, Such‘as
the floods that.occurred‘on Juiy.s;_1983. - Tr. 66b, CX 4. 'Thé'
entire bottom of the sife'waé covered with water, and theréafter
the- site received »unacceﬁt;ble iﬁspécfioh ratings by the.
Environmental~Management anrd. .Tr. 661, CX 4. _Whilé there.
appears to be no'évidence.in the'reEOrd-of actual contamination of
the river 6r'groundwater‘with hazardous waste resﬁlfingvfrom tha£ 
flood, or the pumping of'leachate, the poésibility exists. Tr.
v471;2663,' |
The record also shbws that fires occurred at the respondent's
facility in 1985 and 1989, and thatvaS'of 1990 resppndent did not
havé a fife—fighting plan for coﬁtrolling fires at the landfili,
Tr. 758; RX 17. The fire that occUrred-ih.1989 required'36vmané'
L.houré to exfinguish. RX 17. | | | | |
. Réqundent's violatién .of seétion' 4.1#18-2 provideé' a.
significant 1likelihood of exboéure 'to\ hazardbus 'Qaste of a;
significant adverse effect upon the regulatory pfdgram.' Nor has
respondeﬁt shown that it hés'éomblied with any requifementé witﬁ

regard to the contingency plan}' The penalty for this violation
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- will be $9'5oo{

6. Manlfest regglrements
Pursuant to 320 "IAC § 4.1- 19 2(a) (1) and‘(5) [40 CFR §

_265.7l(a)], if a fac111ty recelves hazardous waste accompanied'by
a manifest, a copy must ‘be  signed to certify that the hazardous
lwaste was recelved, and retained for three years, _ Respondent
disposed of hazardous wastes but presented-no evidence that it had
manifests on file with respect to.the.wastes‘at-issue.

EPA evaluates respondent's fallure to comply ‘with the manlfest.
system as having a minor. "potentlal for harm," and having a
'moderate_-"extent of’ dev1atlon""due to the fact that. some"
'requlrements may have been 1mplemented but the 1nspector did not
pursue respondent's claim that a search would turn ‘up the requlred
man1fests.} Applylng the matrlx in the Penalty Pollcy ylelds a
‘ proposed penalty of $1,000. CX 29. |

| Neither the record nor the Penalty Pollcy prov1de any reason
to adjust the penalty proposed. Accordlngly, respondent w111-be
'assessed a penalty for thlS v1olatlon in the amount of $1, 000. |
.7._Operat1ngirecords ' | |
Certain operatlng 1nformat10n. must be kept on .a wrltten
_operatlng record at a hazardous waste fac111ty;_as descrlbed in 320
E IAC § 4.1-19—4 [analogous tol40 CFR § 265.73). The  information
required. to be recorded includes a description, 'quantity and
locatlon of dlsposal of each. hazardous waste recelved . ‘Such
1nformatlon was not found durlng the ISBH 1nspectlon. Such lackfof

compllance warrants. a penalty of $2,250, according to complainant..
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.'Complainant' considered  this violation to have a minor

ﬁpdtential for harm." Complainant notes that there were no records

of spills or of pumpiﬁg'leachaté intq the Grand Calumet River, and

no record of where specific hazardous wastes were deposited. The

"extent of deviation" was deemed by EPA as major, because of

reSpondent's comblete disregard fof the féquirémeﬁt. 'CX'29; _
There appears to be no reason in éither'thé record.orfthe

Penalty,Poiicy'to asséss a,penalty-differeht_in amount from that

proposed by EPA. The penalty'for‘this_ﬁiolatiqn will be set at

$2,250.

8.\Unmanifested waste report"

If a facility accepts for treatment, storage or disposal any

7

hazardous waste ~which is not accompanied by a manifest or

'eQuivalent_shipping paper, then a feport must be submitted within
fifteen days of reéeiving the waste, as required by 320 IAC § 4.1-
'19-7 [analogous .to 40 CFR '§ 265,.76'] . Complainant prbposes a

penalty of $2;250 for réSpondent‘s failure to file such a report.

Cbmplainant described the "potential for;harm".as minor,:and the
“extent of deviation" as major.
Respondent accepted the waste shipments from ACS without

hazrdous waste manifests. Taking Mr. Hagen's testimony as t;ue

regarding the maniféests from J&L; respondent also accepted the J&L

waste shipmeﬁts without complete manifests. No unmanifested'report -

was filed for any‘shipmehts of either the ACS-waste or the J&L

~waste. Therefore, the assessment of the "extent of deviation" as

.being major_isiapprdpriate, and_the penalty as_proposed, $2,250,



will be imposed for this violation. |
k9._Groundwater:monitoring' |

The owner or operator of.a'surfacedimpoundment, landfill - or
land'treatment facility for'hazardous waste management'is required
to 1mplement a groundwater monitoring system capable of determlnlng_,
- the fac111ty s 1mpact. upon the quality of groundwater '1n. . the
uppermost aquifer underlying the fac111ty _320 IAC § 4.1-20- 1.
' The system ‘must include monitoring wells that neet.tne description
of §20 IAC: § 4.lf20-2; 'and groundwater elevations mustt‘be
.determined.and_evaluated as to whether wells are,properly located. '
320 IAC §§ 4.1-20-3(e), 4.1-20-4(£) . ‘Samples must be obtained for
_analysis, pursuant to augroundwater sampling and analysis plan, for
‘certain parametere, and then evaluated statistically with regard to
ichanges in parameters; 320 IAC‘§§'4;1-20-3; 4.1-20-4. Records‘of
euch analyses and evaluation must be jkept, and .information
-therefrom reported.‘ 320'IAC’§§ 4’1_20_4(d”~4'i—2045' 40 CFR .§
265. 94(a)(2) ‘For respOndent's failure to eomply'with these
_ groundwater monitoring requirements [analogous to 40 CFR §§ 265. 90.
' 265.91, 265.92, 265.93, .and 265.94],_.a penalty of $46,750 is
.'proposed.l_ | | | | |
| This anount is based upon: a "major"_extent'of deviation from
_‘the-regulatOry requiremente;\and a 'mmjor" potential for narm»
resulting fron'this Violation. ' The maximum amount»ofzpenaltyl
permissable under the'statute,:$25,000, wae.chQSenﬂby complainant
'as the_gravityfbased penalty.'\This,amount was adjusted upward by

$21,750 to account for the'eoonomic benefit that'respondent would
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‘gain from its failure to.implement'the'grOUndwater monitoring
system. |

The ~penalty calculation_ worksheet notes that the ma]or
"potential for harm"‘lncludmd a con51deratlon that groundwater:
contamlnatlon has been alleged by ISBH based upon samples collected
by EPA. However, testlmony of record shows that EPA had never-c
sampled respondent's monltorlng wells. Tr;,912. No-ev1dence of‘
groundwater contamlnatlon resultlng from hazardous waste dlsposal
'appears-ln-the record. The worksheet also notes that leachate was
being pumped from the_facilityfinto the Grand Calumet Rlver;

Complainant has not shown an actual adverse effect upon human

' health or the environment resulting from respondent's groundwater .

monitoring v1olat10ns due to the fact ‘that ' respondent's fac111ty.
dld not have wells that could be monltored for ‘RCRA parameters.
Tr. 220,‘453—355, 892, 906, 911-912. The_Penalty Pollcy provides
that the ﬁpotentiallfor harm" may be determined:by the likelihood
.of exposurelto hazardous waste-posed by noncompliance,'or the
'-adverse effect noncompllance has on the statutory or regulatory
“purposes or. procedures for 1mplement1ng the RCRA program.; Thet
'latter factor. may be used where .the violation is small,
nonexistentj.or difficult_to quantify. 'Penalty Policy at 6. Thel
Proposed penalty in this case was based in part upon'the latter
factor, 1i.e. the potentlal threat to the RCRA program from

-respondentfs noncompllance. Tr. 463 464.

Mr._Cooper~testified'on behalf of EPA with regard\to the
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'penalty calculation. In assessing' the potential for harm as
'"ma]or " Mr. Cooper con51dered among -other factors, the potentlal
threat of groundwater contamlnatlon from the 1nsuff1c1ent thlckness.
of the-landflll's clay llner. Tr. 2449245, 448; 503.
‘ A memorandum dated February 6, 1986 which refers to edte
'v151ts by ISBH representatlves was offered by . complalnant as a'
ba51s for calculatlng "the amount of penalty proposed for thlS
violation. CcX 13. Wh;lellt was admltted 1nto evldence, the author.
of the menorandum, aiState Beatd.of Health employee, was-not called;
to _testify at the. heafing)"thue deptiving respondent' of an
opportunity for croes—examination. ‘Tr. 242. Therefore, in the
interest, of fairness, it wiil not ‘b_e _given -sign,ificant.-weight
ekcept with regardntd points which are othefwise verifiable in the
" .record. The memotstated, inter aiia, that the thicknesS-of-the
-'west3wa11'was in questien,!and that the west wall-of the liner had -
several small leachate leaks,.draining into a flooded_ditch.' cX
13. The memo referred to respondent's soil boring report"whieh-
indicated that the west wall of the clay 11ner was only 2 5 feet
th1ck and not as thick as- respondent's claim of six to ten feet.
" CX 13; RX 6, 7; Tr. 243.°

However, at the hearing,'Mr. Ceopef-aeknOWIedged that he did
- not know the permeability of_the west wall, and that'evidence was
in conflict as to the thicknessdand permeabiiity of the clay liner;
Tr..453-454 462-463. The integfity of the ciay,liner depends upon
both thlckness and permeablllty. The reportdreferenced in.the

memorandum, regardlng four 5011 borlngs on the west wall, intiuded
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permeability measurements; RX d. The geolooist who prepared the
.report testified as to the sampling'methods and permeabilities
found, ranging from‘6.0 x 107 to 2.4 x 10*pcentimeters.per second
(cm/sec.)i Tr; 594-594. An.Administrative Law Judge of the
Indiana Department of Environmental Management found, as stated in
an order dated Septemher_29, 1986, that thedwest wall of_the
landfill complied'with the standard’for.permeahility established by"
the State. Tr. 654-655; RX 9. He concluded that the wall was nine
to eighteen times iess permeable than the standard 5 x 105'cm/sec..
_Id.; Tr. 453.'}Df. West respondent's hydrogeology expert, cast
doubt on the statement 1n the memo regardlng observation of
leachate seeping from the west wall. .He testified that the ‘clay
liner ‘is "below the ground that he dld not know - how -one can
: determine that the clay liner is not working except by drilling,
,and that the report of analy51s of the four-borings 1nd1cated-that
the permeability is such that the liner operates as though it were
iOOltimes thicker than the-specific requirements. Tr..é49-850;

The evidence. in the record including a report of a
B groundwater monitoring 1nspection at respondent's fac111ty dated
October 12 1984, shows that the clay 1ayer underneath the landfill
~ wWas approx1mately 80 feet.v Tr. 394, 666; CX 4.v -There'is"no
indication in the record that thlS clay liner underneath. the
landf111 was leaking. | “

An Emergency Order - of the Commissioner of the 1Indiana
Department of Environmental”Manacement, dated.Octobert18,'1990,

ordered respondent to immediately cease discharge of leachate into
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.waters of the State, and apply for an NPDES (National.Pollutant
bischarge Eiimination SYstem) permit. The_Order stated that an
inspection revealed that respondent was."discharging leachate water'
fron their facility.to reCeiving-waters namedlthe Grand Calumet
Rlver," that the State alleges that this leachate flow1ng from the -
-landflll was untreated and a threat to human health and the aquatlc
enylronment. nylét | |

.,There is no'guestionithat respondent did not compiy with.anf
of the RCRA groundwater’monitoring requirements, and that this is.
a major "extent of.deviation." As to_the "potential for harm," the
hcategory of "major" is_also appropriate. According to the Penalty
.Policy ‘(at 6), the _1ikelihood of exposure posed by the-
noncomplianee may be determined by considering the quantity of
hazardous waste, and;the potential.threat to any  environmental
media_and to human and animal life or health. . There is no reliable
_ and consistent evidence ' in the record' to. make the latter -
determlnatlon, although 1t is clear that the quantlty of hazardous
waste was substantlal. | | |

Respondent's facility was a san1tar§ landfill which was not"
designed for acceptlng hazardous waste -- it did not have a double
' liner or a 1eachate'collection system, as is required for haéardous
'waste 1andfills;under 40 CFR § 265. 301(ay Trl 845—846. Where
_respondent dlsposed of a large quantlty of hazardous waste in. such
a landf111 the fallure to 1mp1ement any- RCRA groundwater
':nonltorlng requlrements has a major "potent1al for harm."” |

. However, complainant did not present sufficient evidence to
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" support aséessment_of the maximum gravify based penalty; "It is
complainaﬁfls burden to show that. the _pfoposed pehalty’ is
appropriate; 40 CFR § 22.24. In the.absence.of-more specific,‘
réliable,land probapive teéfimony‘or eVidehée regaraing either the
likelihood of exposure - to hazardOQS'-waste posed by the
noncomp;iahce, or the aaverSe effectlthe noncompliance,hés with
regard to tﬁé RCRA progfam; the maximum benalty-ambunt‘allowea by'
statute is not éupported.,'A_gravity-based.penélty at the'midpoint
of the”range indicated in the Pénalty'Poiicy matrix, $20,000, willz
_be assessed} | . |

The_figdre complainanﬁ propéses for_adjuétment of the pénalty_
upward by $2i,750 apparéntly was obtained by the "BEN" computer
model for asseééing ecénomic bénefit Qf noncompliahce,--There is;no_“
testimony,'no computer printoht from the BﬁN mddel; or aﬁy othér
| calculations_or-suppbft for the $21,750.f}gure.
"It is the fo}e of the presiding-administrative 1aw judge to.
l-determihe the émount of penalty for the violation in acCordahce‘
wiﬁh relévant'criteria set_forth in the Act._40'CFR-§ 22.27(b).
 Thélstétutory criteriaidoﬂnotlinciudé.the~économi¢ benefit‘of
noncompliancé; RCRA S 3008(a)(3). The applicable pfocedural fﬁies

provide that the administfative'law judge "must dénsider“ the

applicable penalty guidelines, and thus the factors -- such as
economic benefit of noncompliance -- listed therein. 40° CFR §
.22;27(b); There is, however, no'requirement for the judge to

adjust the penalty to account for the economic .benefit of

noncompliance in any particular case. -

1



50
In this dase, there is nothing.in tpe-fecqrd upon which to
make'a aetefmination_of the,econoﬁic,benefit of npncbmpliance. The
record shows_oniy the figure "$21,759f Written‘on the penalty.
calculaﬁion worksheet, and a written note thereon that'"BENfé
figure is $22,2715 and "slighﬁly reduced." It goes without saying"
'thét the'administrativg iaw_judge does not simply_:ubbef-staﬁp_
'complainant's-penélty'propral,-or_any portionltheréof, but must

make an independent review. _Katzon.Bros.,'Inc. v. U.S. EPA, 839

~F.2d 1396 (10th Cir. 1§88). Becauée nb‘such ;éview isfpossible:
- from the reéord,'the penalty for this violation_cannot take  into
adcount.anyleconomic benefit of noncombliance.\ The-pénaltf for.the
'groundWater monitoring violation will be;$20,000; |
‘1o. finanéial responsibility a |

Under 320 IAC § 4.1-22-4 [analogous to 40 CFR-§-265;143],
owners and operétors of ‘all hazardous waste facilities must
éstéblish financial aésurance' fof closure of the fééility,;
accordlng to optlons spec1f1ed in sectlons 4.1-22-5 through 4.1~ 22-‘
9; and .under section 4.1-22-14 for post-closure care of the
.‘fac111ty, accordlng to optlons spec1f1ed in sections 4 1-22-15
through 4.1-22- 23. | |

320 IAC § 4. 1 22 -24 (a) énd (b). [anéiogous to 40 CFR _S
265. 147(a) "and (b)) _requlre' demdnStrations §s to finanéiél
responslbllity"for. bodily injury_ and p;oﬁerty' damage to third
parties caused by sﬁdden.and non-sudden accidental. occurrenées;
For failure to meet these financial responsibility.requirements,

complainant proposes a penalty of $20,600.
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By letter dated March 27, 1985 ISBH sent respondent a request
to submit such finan01al assurance, w1th a requirement to respond
within 30 days..CX 7. Respondent has not refuted'complainant's
assertion on the penalty calculation worksheet that respondent
made "no attempt to _comply'.with the _financial _assurance
‘requirements. CX 29. Therefore, the ﬁextent of>deviationﬁ is
properly assessed as/"major:"‘ |

The "potential for harm" is assessed by complainant as
"major." Reasons given are that lack of financ1al assurance could
;'result in 1mproper or 1nadequate closure and jpost closure ~and
serious env1ronmental problems, such as.groundwater and surface
_water pollution. Complainant notes that there is no fence around
~the site and that leachate may be pumped into the Grand Calumet
River. lt is:urged-that,these situations may:contribute to ‘the
likelihood oflinjury which-could.be.devastating where_respondent
" has no liability coverage. . |

_ The.record shows-that respondent pumped‘untreated leachate

into the Grand Calumet River mithout a permit.to do so. RX 16. As
to bodily injurylfrom'any unauthorized entry onto the unfenced
‘site, barriers around the site minimlze such entry, as noted above.
:Overall however,_the record reveals s1gn1ficant potential threats
to human health-and_the environment resulting from respondent's
'disposalhof hazardous_Waste. |

The substantial penalty assessed'herein for the financial
-assurance violations-istsuppOrted by recent‘case law. In United '

States v. Ecko Housewares, Inc., 62 F.3d 806, 817 (6th Cir. 1995),
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the Sixth. circuit Court of _Appeals' noted that-_the 'financial.
'assurance regulations are "not mere paperwork requirements,"land
that a Qiolation of these regulations "may significantly impair'the
ability to close and remediate the site.when needed and'to'protect
third parties from harm. fThis risk of,futurehharm, found hy»the
‘district court to present serious risks to human health and the-'
environment, is no less important a con51deration than the risk of
present harm caused by act1v1t1es cau51ng-contam1nation."
| The proposed penalty of $20,000 will. be assessed agalnst.

1

respondent for v1olat1ng the f1nanc1al respon51b111ty provisions.
11. Managing hazardous.waste witHout RCRA permit or interim status
| In general,lsectionh3005 of RCRA prohibits the treatment,
storage or disposalpof‘hazardous'wasteﬁexcept in aocordance mith a
permit or the requirements for interim status-facilities.: In order
to achieve interim. status, the'oWner or operator of a hazardous
waste facility must apply for a permit and comply w1th Section,
301Q(a) of_RCRA,'whlch requires not1f1cat10n of hazardous waste
aotiVity within 90 days_of promulgation of regulations 1dentif1ying:
the hazardous w;ste.' RCRA §§ 3005(e) (1) (B) and (C), 3010.
Complainant proposes a penalty .of“ $9500_ for' respondent's
‘acceptance.of hanardous waste without a permit or interim_status.'
The potential for harm was_assessed as "moderate,"-considering both:
potential.damage to the environment and significant'effectpon the
regulatory or statutory prooedures for implementing the RCRA.
program. iThe extent of deviation was assessed as "major,"-because

‘respondent never notified EPA of hazardous waste activity.
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No feason to differ.from thé asseSsmentsfmade by EPA as to.'
“this Violatiéﬁ abpears in the record; It is concluded that a
penalty of $9500.willlbe assessed for respondent's yiolation of
Sections 3005 and 3010 of RCRA. o |
12. Failure to file Pért B
40 CFR § 270.i0(a) [320'IAC ) 4.1;34—1(a)] ﬁandapes any peréon
_whb. is 'reqUired to have a 'permit tof éubmit- a RCRA permit
- application, and'persdns currently authorized‘with'interim status
to apply  for permits-wheﬁ required by EPA. Section 270.10(e) ((5)
[320 IAC § 4.1-34-1(e)(5)], which was not cited-.by EéA .as  a
violation, provides that failure fo furﬁiéh Part B on time, or to
. furnish in full'the infopmation'reqﬁired on Part B, is gréunds for
termination of intefim status. . _
| Respondenﬁ is alleéed to haQelviolated Secﬁion 270.16(5) for
. its failure to submit Part B of'the_application puféuant to EPAF#
fequest,'dated Maréh 18, 1985. .CX~6}.'Ih-£hat request, respopdent
wés'requiréd to submit Part B by_Septemberlls,'léss, Id. Because
-no. suéh document was received, EPA"evaluéted ‘the exteﬁt of
aeQiation from the requirement as “major.“ However,‘.seétion'
270.10(5)' aiéo :requires Par£ ‘Aﬁ of the 'permit'_application._
.Respondehp did ndt.tdtally disfegard the requiremehts of section
: 276,10(a); 'bééause it aia éubmit.,fart A. fhe ‘Penalty' Policy
provides that the extent of deviation is “major" if there .iS‘
"substahtial non¢omp1ianc¢, and' "moderate" if the -vioiator
"significantly deviates from the requirements . .. but some of the

requirements are implemented as'intended." Penalty Policy at 8-9.
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There appears to.be no reason to assess the'same'penalty_against
respondent as against a person who never_filed Part A. Thereforej
the extent of deviation should be-Wmoderate."'- ‘ _ - '_ ,
| Complainant assessed the potential for harm'as "moderate,“
considering .that'_the’ violation may have a significant adverse
effect on’the implementation of the RCRA program. .Listed.on the
penalty worksheetsin support of this assessment were‘notes that the*
facility has_no real.understanding of the hydrogeologioal situation
_or that it disregards the'obvious consequenoes of a landfill in
that - location handllng hazardous wastes. 'It notes further that
operatlng the landflll 1n ‘the most env1ronmenta11y sound way 1s
impossible without perform;ng the research required for.prov;dlng
the information'required in’Part B. Consequently,'complainant‘
proposes a penalty of $9500. | | |

Dr. West's research and knowledge as to the hydrogeology of
the 51te and the hlstory and characterlstlcs of the respondent s
landfill, ;ncludlng the comp051tlon and permeablllty of the clay
liner, does not undermine4>complainant'S” reasoning as to its
assessment.of the potentialyfor harm. He - did not;investigate
respondent's 'flacility.-unt-il~ approximately two years after,
respondent was required to submit ?art B. His first'vlsit to the
site dld not take place until August 6, 1987, after the complaint
was issued. Tr. 814. . o

_Applying the penalty assessment matrix in the Penalty Policy
li(at 10), the penalty rangerfor "moderate“ extent of deviation and.

potential for'harm'is $5,000 to $7,9994 The midpoint of thelrange,.
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'“f$6,560,his an appropriate,penalty for the vioiation of 40 CFR §
270.10¢(a). | :
| ' FINDINGS OF FACT AND CONCLUSIONS OF LAW
.i. Respondent, an Indiana corporation, is a person.as definedlbyﬁ
section 1004(15) of the Act, 42 USC § 6903 (15) and 320 IAC 4.1- 1- 7.
,pIt owns and operates a fa0111ty located at 479 North Cline Avenue
in Gary, Indlanar' The fac111ty submltted ?art-A of_a’hazardous
waste permit'appiication, dated November 18; 1980, but did_notd
submit Part'B.. In order_to.obtain interim status to.operate al'
‘hazardous 'waste vfacility,' a Notlflcatlon of Hazardous Wastex_'
Activity is required under _sectlon 3010(a) of RCRA 42 USC §‘
6930 (a) to .be. submitted within 90 days after -promulgation fdf
regulatlons 1dent1fy1ng a hazardous waste by persons who generate,'
transport treat, store or dlspose of the hazardous waste; ”The.
regulatlons 1dent1fy1ng D001 D008 'F005, and K087 hazardous wastes
were promulgated on May 19 1980.. Respondent d1d not submlt a
Notification of Hazardous Waste Act1v1ty by August 18, 1980.'
Therefore, respondent did not have 1nter1m status or a permlt to
_operate a hazardous waste treatment, storage or dlsposal facmllty.
2. Between_December 5; 1980 ‘and November 16 1981, respondent'
received  for disposaivshlpments of paint sludge waste from ACS,
which was‘designated'ontthe'hazardous waste manifeSts'as'FOOS
zhazardous’waste;' The wastercontained a mixture of solvents rather,
than only one\type of solvent.,gUnder the reguLations in effect at
the time hCS the waste was received, it was not FO005 hazardous

'.waste,/but was properly classified as DOOl,ghazardous for the‘
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'charaCteristic.of ignitability.
3. Before:respondeht,disposed of‘thé ACs waéte, it treated the -
waste by mixing it with sand, which rendered it nonflammable;
' Therefore, ‘at the. time of the disposal, under 'thel apblicabléi
régulations, ?hé. waste Qasi_not. a hazardoué wéste .under . RCRA.
'.Hoﬁever, the treatment of the waste'subjects respdndeﬁt's facility
to regulafion as a hazardous wéste facility. |
f4; Between November 26, 1980 and Janua:y 1983, respondent acéepted
from USS Lead wéstes consisting of calcium sulfate waste, béttery
chiﬁs_(broken battery éases):and reverb slag. It was shown by a
prebondefénce'of the evidence that Vésfes_frém USS Lead were D008
hazardous wastes under RCRA. | |
5. A letter, which predated RCRA, from the ISBH approving the
'disposal in a sanitary lahdfill of calcium'shlfate haste,-didvnot
constitute. a  Waivég of the requireﬁénts_ for haZardous. waste
disposal under RCRA. | | | n
6. The-fact‘that a shipping form is used by ﬁhe transporter not
only for hazéfdous waste but also fér nonhézardous.Wastgydoes not
renderfinQalid:a notice therein that the waste is hazardohé._-Thé
fact that some'shipping forms.for the same typé of waste did not
include such' a notice déés nét négate a finding thét_waste was
hazardous; | | \ : |
7. 'Betweeﬁ November 1986 and March 1982; Reépbndent accepted
shipmehts of tar decahtef sludge. from J&L, in én 'émount of
épproximatély 3,268,500 pounds},which is K087 hagardgus waste.

8. Where it was not shown that-respondent was provided with.
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hazardous,waste manifests which included a’description oflthe
.Wasteh respondent is liable neverthelessnfor accepting hazardous
waste for diSposal; Lack_of intent to acoept hazardous waste for
'disposal_is not a defense to 1liability for.noncomplianoe with
fhazardous'waste‘disposal reguirements. RCRA is a strict liability
Istatute.f- | | \ /
9.' Becanse.respondentptreated'and disposed of hazardous waste; it
.operated,a_nazardous waste'facility'and was subﬁeot to applicable
statutory and 'regulatory requirements for hazardous waste
treatment storage and/disposal‘facilities;
10. Respondent v1olated sections 3005 and 3010 of RCRA, 42 U. s.c.
§§ 6925 and‘6930, the follow1ng regulatory prov1sions.
320.IAC_§§_4.1-16-4(a)'and_(bj; 4.1-1645(5);'4.1;16-6(b) andg(d),
4.1-17-3(a) through (d); 4.1-18-2; 4.1-19-2(a) (1) and (5); 4.1-19¥_j
4; 4;1-19—7;»4.1—20—1(a);”4.i-26fz; 4.1-20-3(a) through (e); 4.1~
20-4(a) thrgugh (d) and (£f); 4.1-29—5; 4.1-22-4; 4.1-22-14; 4.1-22~

24(a) and (b), and 40 CFR'S 270.10(a).®

2 There are some discrepancies among the statutory and
' regulatory provisions listed in the preamble to the complaint,
those cited in the findings of the complaint, and those included in
the penalty calculation worksheet (CX 9). '

_ Section 3004 of RCRA, cited in the preamble to the complaint

~authorizes” EPA to. promulgate reqgulations, and includes 1land
disposal prohibitions effective after 1984, and other provisions
not relevant here. Respondent is not “in v1olatlon of thlS
-statutory prov151on. ‘

Respondent is alleged in the preamble to the complalnt to have
violated 320 IAC § 4.1-21-3(a), the requirement to have a written
closure plan. . However, such allegation does not appear in the
findings of the complaint, and is not included in the penalty
calculation worksheet or the inspection report. CX 9, 29. Because
respondent was not specifically alleged to have v1olated this

[Footnote continued on next page]
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'11. An appropriate penalty for these violations is $86,000.

Accordingly, the following ORDER is entered in this matter

pursuant to Section 3008 of RCRA, 42 U,S.C.'6928.

. [Footnote continued from previous page]

_ provision, with supportlng .facts, respondent is not found in
" violation of this provision. To the extent it has not already done
so, respondent will be ordered to submit a closure . plan as
mentioned in the proposed compliance order.

The complaint alleges failure to establish proof of flnan01al
assurance for closure and post-closure, which are requlred by 320
IAC §§ 4.1-22-4 and 4.1-22-14. These provisions were omitted from
the preamble to the complaint, and only the latter is cited in the
- findings of the complaint.

The complalnt alleges that respondent failed to comply with
EPA's request, pursuant to 40 CFR § 270. 1(b), to submit Part B of
the RCRA permlt application. A violation of section 270.1(b) is
‘included in the preamble to the complaint and 'in the penalty
calculation for acceptance of hazardous waste without having
interim status.  However, this provision is part of the "purpose
and scope" of 40 CFR Part 270, and merely provides an overview of
the RCRA program. It is not a spec1f1c requlrement which was
violated by respondent.

40 CFR § 270.70 is also included in the penalty calculatlon
for acceptance of hazardous waste without interim status, and its
State counterpart 320 IAC § 4.1-38-1, is cited in the complaint.
These provisions set forth condltlons to qualify for interim
. status, providing that any person who owns or operates a hazardous

waste management facility shall have interim status to the extent
» the stated requirements are complied with. It is not necessary to
cite these provisions as having been violated by respondent,
because the alleged violations of sections 3005 and 3010 of RCRA
specifically set forth the relevant. requlrements and prohibitions.
. For failing to submit Part B of the RCRA permit application
" pursuant to EPA's request, respondent is alleged to have violated
40 CFR § 270. 10(a) The State counterpart, 320 IAC § 4.1-34-1(a),
is also cited in the preamble to the complalnt. "Citation of. both
prov151ons is redundant.’ ' '
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ORDER |

It\is ordered'that respondent shall pay.a'civil penalty of[
$86,000 for the violations found herein. | -

Payment of the full amount of the penalty shall be made w1th1n
_sixty (60) . days of serv1ce of this ORDER upon respondent by
cashier s check or certified check payable to the Treasurer, United
States of America. The payment shall be mailed to: Env1ronmentalli
Protection Agency, Region \7 (Regional Kearlng Clerk).P;O. Box.
70753, Chicago, Illin01s 60673. o |

And it is FURTHER ORDERED that respondent shall comply w1th'
paragraphs A through.E and G as stated in the Compliance Order
contained in the complaint; a:copy of which is attached heretorand
lmade_ a part hereof, except that: respondent:'shall comply' with
paaragraphs'A and_B within sixty (60)-days of the date upon'which
this Order becomes final. Respondent shall comply with_paragraph'
viF of the Compliance Order within the period stated in paragraph_F,
_i.'e. thirty (30) days. | | | o |

| And it is FURTHER ORDERED that respondent shall notify the-
U. S. Env1ronmental Protection Agency upon achleVing compliance
with paragraphs A through G of the Compliance Order, by writing to
u. S, EPA Region V RCRA Enforcement Sect10n,,77 West Jackson:'
iBoulevard, Chicago, IllanlS 60604. |

Notwithstanding 'any other prov151on of'.this Order, an
enforcement action may be brought pursuant to section 7003 of the

Act 42 U.S.C..§ 6973, or any other applicable statutory authority,

\
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should it be determined thdt,handiing, storage, treatment,
'transportatlon, or disposal of solid hazafdous.waste'at
respondent' fac111ty may present immineﬁt .and substéntial»

-endangerment_td'human'health or to the environment.

‘April 8, 1996
Washington, D. C.



COMPLIANCE ORDER .

A. Respondent shéTL, within-tﬁirty (30) days di this.Ordcr.becdming finaii
1. _Prepare and submit a closure pTéd-and postacipsure'pian to the Iﬁdiana_ l
Departmcnt.of Ehvironmentéi Managemént'(IDEM),-with a copy to tompiainéﬁt, .
‘in accordance with 320 IAC 4.1-21 and 4.1-28 which wiiTvrésuTt in
’ciosucevof the faciiity.. Theée.pians‘sﬁali describe activities which:
will:. . . | o
a. Mihimize the'need for fufther-maintenahce (320 IAC 4;-21-2(5));.acd_
b. Controi, hinimize, or eiiminéte_pgst-ciosure_eécApeﬂcf Haiérdgush
‘waste oclﬁazardocs waste cohstitcents to the enVironmént (320 IAC .
ea2t2 o)), |
—The pians.musc'describé activities which will meet the cequihements for
1andf111 ciosure and post ciosure care (320 IAC 4. I-2§-4)‘ indicaté
how they wii] be .achieved, schedule the tota1 time requicnd to ¢lose
" the faciiity (320 IAC 4.1&21<3(a)(4)), and describe continued

post-closure maihténance and monitoring for a minimum of thirty (30).

years after the daté 6f'comp1eting closure,

2. Subm1t to IDEM with a-copy to Compiainant
a.: A written cost estimate for ciosure of the fac111ty in accordance
with the ciosure pian, as requ1red by 320 IAC 4 1-22- 3( )

»b.' A written estimate of the annual cost of_post-ciosure monitoring
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and maintenance of the facility in accordance with the app1i-.

cable boét-c]osure'regulations'at 320 IAC 4.1-22-13(a);

c. Evidence of financial assurance for both closure and post-closure

 care of the facility as specified at 320 IAC 4.1-22-4, 4.1-22-14 and
0.1-22:23; |

d. vaidenceﬂof finanéiaT_responSﬁbility for bodily injury and
property'damaée_to third bartieé cansed.by 5udden.accidenta1 occurrences.
_arising frdn_operation df.the ﬁaci]ity, as required hy”320 IAC,4.I-22— :

‘24(a); and i L . o o

{

e. Evidence of financial resgonéibi]ity for bodily injury and
'property damage,to third'parties taused by non-5udden accidental
- occurrences arising from operation of the fac111ty, a requirament

stated at 320 IAC 4 1-22- 24(b)

B. 'Respondent shall, within thirty (30) days of this drder_becoming final,
submit to U.S.,EPA_and IDEM for apprnval, a plan and'imnTementation schedu1e_
(not td exceed 120 dayS) for a ground-water quality asSessment prdgram to
be put into effect at Respondent s 1andf111 This program must be capab]e

- of determ1n1ng whether any p]ume of contamindtion has entered the ground
..water from the landfill, and 1f so, the rate and extent of m1grat1on and -
the concentratfone of '‘hazardous wastevor hazardous waste'const1tuents in
the ground water as'stated.at_320 IAC 4;1-20-4(3).' fhe'p1an_must specify:
: : o,
1. Methodo1ogy wh1ch will be used to 1nvest1gate site- spec1f1c geology and .

| subsurface hydro1ogy at Respondent s 1andf111 in order to y1e1d




a.

A determination of the thickness and ‘areal extent of the’

‘uppermost aquifer at the site and any interconnections

- which may exist-betﬂeen it and lower aguifers;

Aquifér nydraulic properties determined from Iitho1ogic
samples, slug tests, or pumping tests:

A site water-table contour map from which ground water

flow direction and gradient can be determined; and

Identification of negionaT'and local areas of reCharge and

discharge of'ground water.

Proposed location, depth, and construc+1on spec1f1catvons for

each monitoring we?] The proposed we]] system must rons1st

of monitoring wells placed in the uppermost aquwfer and in

each under]ying aquifer which is hydrau]ica]iy interconnected

Such that

" a.

At Teast one background nonitoring well ‘is 1nsta11ed hydrau1-
ically upgrad1ent (i.e., 1n_the direction of increasing-

static head) fron the 11mit of the waste management area. .The

number of weT]s' the1r 1ocat1ons. and depths must be suff1c1ent

“to y1e1d ground-water samp1es that are:

(i) Representatxve of background ground water qua]nty in the -

uppermost aqu1fer and al] aqu1fers hydrau11ca11y 1nter-

connected beneath the 1andf111 and

~(i1) Not affected by the 1andf111 1tseTf



3.

4.

- .
b. At least three mon1tor1ng wells are 1nsta11ed hydrau11ca11y
downgrad1ent (i.e.. in the direction of decreas1ng statxc head)
at the 1imit of the waste management area. The1r number, loca-
tions and depths must ensure that they 1mmediate]y detect any sta-
'twst1ca11y s1gn1f1cant amounts of hazardous waste or hazardous ‘waste:

14

const1tuents that m1grate from the waste management area.

Honitoring we]}slhust be cased in a manner'that maintains the
integrity of the monitoring well borehole. This casing must be
screened or perforated and packed with" gravel or.sand where
necessary to enable samp1e c011ection at depths-nhere‘approprfate
aquifer flow zones‘exists The annu1ar space (f.e.. the space |
,between the_borehole and well casing) above the sampling depth.nust
be sealed with'a.suftabfe material (e.g;.:cement grout or bentonite:

sTurry) to prevent contamination of samples and the ground.water.
) , _ .

The'hazardOus wastes (defined at 320 IAC 4.1.:3-3) and hazardous waste
constituents (defined at 320 IAC 4.1-1-7 and listed at 320 IAC

4,.1-5-5 and 4.1-6-8) which wi]]ﬂbe'analyzed for jn ground-water

7’samp1es and the basis for se1ection of those specﬁfic constituents

(e.qg., 1nformat1on stated on manwfests of hazardous wastes

_accepted for disposal at Respondent s 1andf111, 1nformat10n

)

available from genera] waste ana]yses kept at ‘the 1andf111, etc.)y

- A sample co]lect1on plan that contains the following::

a. A detai1ed description of samp]e-to11ection procedures-
~b. Recording of ground water e1evat1ons at each samp11ng

c. wr1tten procedures for sample preservat10n and - sh1pment of




s
ground-water samples"that address each‘cohstftuent.for Qhﬁch
- ground water is being analyzed to ensure accorate labora-
‘tory resolts; o
d. A written:record and p]ah showing chain of custody control f
for samples from.the'time of’collection until analyses are
- perfaormed; | | |
e;_ A written description. of anaiytica] procedures to be used by
1aborat0ries to anaiyze_the-grouhd-water samples; ahd
.f. A written'schedule'for co]lection of samp]es.',
5. Procedures for evaluating analytical results to establish the
presence or absence.of any p1uﬁe of cohtamination that may'be.

found and schedules for reportihg such results to U.S. EPA

and IDEM.

'Respondent shall:

1. Implement the closure plan, after it has been approved by-LDEM,

" as required by 320 IAC 4.1-21-4(a); and

2. .Imp1ement the post-closure p]an,'as_approved hy IDEM.

-Respondent shall implement the'ground-Water quality assessment program,-

as approved by Complainant and IDEM, within 120 days of the approved.date.f e

- Respondent sha]l, withfh'fffteen'(IS)'days after carrying out the plan

for a ground- water qua11ty assessment program, Subm1t to the Techn1ca1

Secretary of the IDEM and to the U S. EPA a written report conta1n1ng the

'results of the ground water qua]1ty assessment

Respondent sha]], within thirty (30) days of rece1pr of this order, oost_

“Danger” signs in accordance with 320 IAC 4.1- 16 5(c)




» : . . ,. ' - 6 l._.

G. Respondent shall continue the current practice of not accepting hazardous

waste for disposal.

The_Respondent shall notify u.s. EPA in writing upon achieving compliance

| w1th this Order and any part thereof. Th%s notification shaIT be Submitted

nat Iater than forty -five (45 days after this Order becomes f1na1 to the

u.s. EPA Reg1on V RCRA Enforcement Sect1on. 230 South 1earborn street

' Ch1cago, I111noys 60604.

Notwithstandinglany other provision of this Qrder, an'enforcement'actionf

'--may be brought pursuant to Sect1on 7003 of RCRA 42 Usc 56073 or any other

app11cab1e statutory author1ty, should U.S. EPA f1nd that the hand11ng,
storage treatment transportat1on or d1sposa1 ‘of solid hazardous waste

at the fac111ty may present an 1mm1nent and substant1a1 endangerment to

: _human Hea]th or the env1ronment.
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g (S"lg 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
e REGION 5
PRO

77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

REPLY TO THE ATTENTION OF:

CERTIFICATE OF SERVICE

I certify that a copy of the Initial Decision on behalf of
Gary Development Company Docket No. RCRA-V-W-86-R-45 was sent in
the manner indicated to each of the following on this 12th day of

April, 1996:

Copy by Interoffice Mail to: Marc Radell :
Office of Regional Counsel
U.S. EPA, Region 5
77 W. Jackson Blvd.
Chicago, IL 60604

Copy by Certified Mail to: Warren Krebs, Esquire
1600 Market Tower Building
Ten West Market Street
Indianapolis, Indiana

L/zp@& ,4@0&7’\49@1* [(///g :

Joﬁi L. Swanson-Wilson
Regional Hearing Clerk

@ Printed on Recycled Paper
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OFFICE OF. ADMINISTRATIVE LAW JUDGES S e
April 22, 1996 e
Mail Code (1900)
MEMORANDUM
TO: ENVIRONMENTAL APPEALS BOARD/
FROM: ‘Bessie L. Haz
Legal Assisant
‘ = -
"SUBJECT: "In re Gary Deve&lopment Compahy; )
: Docket No. RCRA-V-W-92-R-9

In accordance With the Consolidated Rules of Practice

GoVerning the Administrative Assessment of Civil Penalties or The

Revocation or_SUspension of Permits transmitted herewith is a copy -

!
|

. ‘
of the Decision & Order filed in the above-referenced matter by

AdministratiVe Law Judge J.F. Greene, along with the complete

Original case file.

Enclosures

RED Y €7 ugy quy

cc: Hon. J.F. Greene

M

|

Printed on Rlcycled Paper
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

w | 'WASHINGTON, D.C. 20460

OFFICE OF

MAY-;l 0 1996 _ - THEADMINISTRATOR |

MEMORANDUM

SUBJECT: Gary Development Company
: - Docket Number RCRA-V-W-92=R—9

FROM:

- TO: Bessie L. Hammiel
" Hearing Clerk

I am returning the file in this matter. No appeal was

. filed, and Board elected not to review the case sua sponte. The

DeC151on and Order thus ‘becomes the Boards final order under 40
CFR §22. 27. Thank you. :

Attachments

@ Printed on Recycled Paper
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION 5
77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

%L paoﬁﬁ‘\

REPLY TO THE ATTENTION OF:

CERTIFICATE OF SERVICE

I certify that a copy of the Initial Decision on behalf of
Gary Development Company Docket No. RCRA-V-W-86-R-45 was sent in
the manner indicated to each of the following on this 12th day of

April, 1996:

Copy by Interoffice Mail to: Marc Radell
Office of Regional Counsel
U.S. EPA, Region 5
77 W. Jackson Blvd.
Chicago, IL 60604

Copy by Certified Mail to: Warren Krebs, Esquire

1600 Market Tower Building

Ten West Market Street

Indianapolis, Indlana c[(p&oq 298¢
Jo 1 L. Swanson-Wilson
Regional Hearlng Clerk

— e
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